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THE GOVERNMENT MINUTE IN RESPONSE TO
THE 21 ANNUAL REPORT OF
THE OMBUDSMAN 2009

Introduction

The Chief Secretary for Administration presentes 2£' Annual
Report of The Ombudsman to the Legislative Couatatk sitting on 8 July
2009. This Government Minute sets out the Admiat&in’s response to
the Annual Report.

. While The Ombudsman’s Annual Report reveals thatehs
room for the Administration to improve in certamreas, our comprehensive
responses in this Minute demonstrate our commitrteebe an open and
efficient government. We will continue our endeawvim this respect.

Iii. This Minute comprises three parts — Part | respgmteerally to
issues presented in the sectiime Ombudsman’s Revieat the Annual
Report; Part 1l and Part Ill respond specifically those cases with
recommendations made through The Ombudsman’snwdistigation and
direct investigation respectively.



Part |
— Responses to issues presented in the secflotne Ombudsman’s
Reviewof the Annual Report

Cooperation and Coordination, Review of Legislation

The Ombudsman is concerned with the compartmemtatality
and “minimalistic approach” among some Governmeggadtments. It
also considers that changes in many facets of camtynlife signify the
need to update policies and legislation for prag@ministration. When
situations such as on-street promotional activiiesome intolerable for
both the community and the administering departsetis time to grapple
with those systemic issues and forge a way fori@rdnprovement.

2. The Government has taken note of The Ombudsnmamsarks.
We fully recognise the importance of proper cooation among
government departments, particularly on issuesir@gujoint actions by
various parties. Recommendations made by The Osmbaid, including
those concerning more than one department, hawerggnbeen accepted.
We will continue to strive to provide quality pubkervices having regard
to the development and demands of the community.

3. Street management is an issue that often ingoéerent
departments. The Administration would take sudadahd proportionate
measures to control on-street promotional actwitie ensure smooth
pedestrian flow and prevent public obstruction,irtgkinto account the
views of the respective District Councils (“DCs”).

4. For instance, in the case of easy-mount framsese October
2008, the Food and Environmental Hygiene Departniast launched
enforcement operations against easy-mount frameistincts. As of June
2009, enforcement has commenced in the Wan Chatr&@and Western,
Southern, Yau Tsim Mong, Kowloon City, Kwun Tongsuen Wan and
Yuen Long districts. The Administration would cionte to work closely
with DCs in taking proportionate measures againsstoeet promotional
activities.

Access to Government Information
5. The Ombudsman considers that some departmesmtsstar

refusing requests for information without due relgarthe Code on Access
to Information(“the Code”).



6. As an open and accountable Government, ourlesstad) policy is
to make available as much information as possibléhat the public can
better understand how policies are formulated amplemented, and can
monitor Government performance more effectively.

7. Experience so far demonstrates that the Codeda®an effective

framework to provide access by members of the publa wide range of
information held by the Government. In 2008/09egyoment bureaux and
departments received a total of 1 643 requestsnformation held by

them; 95% of these requests were met in full andri2part, while 3% were

refused. Regarding the cases in which the requastnot met in full or

refused, the major reasons include, for instameereéquested information
involved information held for or provided by a thiparty or privacy of an
individual. These are in line with the reasonsrfot providing requested
information, as provided for in the Code.

8. Measures on various fronts have been takendogdiministration
to enhance the awareness of and compliance witflCtoe. We have
stepped up compliance monitoring and, where nengssastituted
remedial actions, such as clarifying any misun@edinhg or grey areas in
the application of the Code. The Administratiors helso organized
training sessions, experience-sharing sessionraimdthe-trainer briefings
on the Code for staff. We have commenced a ptplziogramme from
September 2009 to promote public awareness of dlae by broadcasting
Announcements in the Public Interest and displapiosters or banners in
public places.

9. In connection with The Ombudsman’s direct inigzgton into the
administration of the Code, we have been coopeydttly with The
Ombudsman in the investigation process. The Adstaion will
carefully study the findings of the investigatiomda consider the
recommendations when they are available.

Logistical Planning

10. The Ombudsman considers that the Administragloyuld place
importance on adequate resources and support dat-lfne customer
services. Examples are telephone enquiry hotliaEsdepartments
particularly exposed to public calls for answersissistance.

11. The Administration places great emphasis on dbality of

front-line customer services and will continue tage attention to this at
every level. The Ombudsman’s concerns on the leeesources and
support being given to this, particularly for tdtepe public enquiry
services, are noted. Better use of technology lagtter institutional
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arrangements for efficient support of these sesvae being developed
and deployed.

Outsourcing

12. The Ombudsman considers that departments reut@mately
accountable for services contracted out. The Gowent must be mindful
of the need to closely monitor the performancenof provide guidance for
contractors as necessary, as well as to managie pupkctations.

13. The Administration is in full agreement withe'®@mbudsman’s
observation that Departments are accountable fovices that are
contracted out. To strengthen the quality of manasnt of outsourcing
arrangements, training sessions have been condiactdtbse responsible
for preparation and management of contracts. A (Gsede to Contract
Managemenhas been widely distributed and is subject to aicomg
process of review and updating. The importangaroperly assessing the
value of outsourcing arrangements and the conditiequired for contracts
to work well so as to ensure that benefits areea&tl is stressed in the
guidance and training given.

Accountability

14. The Ombudsman considers that many people donu#rstand
the underlying principle of responsibility at difést levels as stated in the
Code for Officials under the Political Appointmesystem, i.e. “collective
responsibility” and the “principal officials accaability”. The
Ombudsman suggests that the Administration may ne#ld to explain
more fully the principles of accountability and tlietermination of
responsibility.

15. The Political Appointment System has been implated since
2002. Under the system, the Secretaries of Depattiand Directors of
Bureau are both politically appointed officials ahiembers of the
Executive Council (“ExCo0”). As politically appord officials, they
assume political responsibility for matters withitheir respective
portfolios. This has enhanced the accountabifithe Government. At the
same time, as ExCo Members, the Secretaries ofridegat and Directors
of Bureau have the opportunity to take part in Bevernment’s
decision-making at the most senior level. Theylstierefore, be bound
by and are collectively responsible for the decisitaken by the Chief
Executive-in-Council.



16. The Government has explained this in public v@arious
occasions and will continue to make the necessgplarations, as and
when required, in the context of specific situasion

Jurisdictional Review

17. The Ombudsman mentions that it has presented Rad Part
2 of the Report on the Jurisdictional Review foe tbovernment’s
reference and consideration.

18. The Administration has fully addressed bothtgarf the
Jurisdictional Review conducted by The Ombudsmaie briefed the
Legislative Council Panel on Administration of Jostand Legal Services
of our position in December 2007, February 2008 a&mumil 2009
respectively. We have submitted legislative amesmsito include four
public bodiesunder The Ombudsman’s jurisdiction in November®aD
LegCo for consideration.

! These four public bodies are —
(a) Auxiliary Medical Service;
(b) Civil Aid Service;

(c) Consumer Council; and
(d) Estate Agents Authority.



Part Il
— Responses to recommendations in full investigaticcases

Agriculture, Fisheries & Conservation Department ard
Government Secretariat — Chief Secretary for Adminstration’s Office

Case No. 2007/6013 and Case No. 2008/0067 : Unreabty
euthanising the complainant’s lost dog before sheald reclaim it and
failing to handle properly the complainant’s enquines on her lost dog

Background

On an afternoon in November 2007, the complaitelaphoned
the 1823 Call Centre under the Efficiency Unit (“Etb report the loss of
her brown-white Shih Tzu that morning. She poirgatithat the dog, not
microchipped or licensed, had a flea collar antua hylon collar around
its neck. An officer of one of the Animal Managarh€entres (“AMC”)
of the Agriculture, Fisheries and Conservation Dgpant (“AFCD”)
called her back within 30 minutes, saying that td&lynot have her dog
but would contact her when it was found.

2. Two days later, the complainant telephoned tladl Centre
again. The staff indicated that her call wouldda@asferred to the AFCD
staff concerned. The latter then advised thaethers no need for her to
enquire every day because AFCD would contact hemwier dog was
found. However, The Ombudsman’s inquiries revedted in fact the
staff was not “AFCD staff’, but a Call Centre stafinning the AFCD
hotline. Moreover, he did not refer the complairsenquiry to AFCD
for action.

3. Eight days after reporting the loss, the conmalati received a
call from Staff A of the AMC, that her dog had befund the very
afternoon she reported its loss and she could atdoack. Thirty minutes
later, however, Staff B called to say that since dlog had contracted
serious dermatosis, it had been euthanised belf@resuld be notified.
The complainant queried how her dog could haveraoted such disease
as it was found on the same day it was reportad I85e went over to
inspect its carcass but saw no sign of skin diseaaay obvious wound.

4. The complainant was dissatisfied that AFCD hexkngiven her
a proper explanation of the incident. Subsequerghye lodged a
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complaint to The Ombudsman against AFCD and Euddhandling her
case properly.

The Ombudsman’s observations — AFCD

5. The Ombudsman noted that according to Staffdtement, she
could see a flea collar and nylon collar on itskne@hout brushing aside
its fur. Had other AMC staff been more observémt, dog would have
been identified earlier.

6. While miscommunication was one of the factdrs,dctual cause
of the complainant’'s dog being wrongly euthaniseas weficiencies in

AFCD’s procedures for handling animals caught aegorted lost.

Instead of setting down the procedures to enswaethie animals to be
euthanised were not those reported lost, the floartan the Procedures
for Handling Stray Dogs Caught only listed the dbads for animals to

be euthanised. In the absence of clear AFCD guekelto staff, Staff B

had ignored the risk of possible errors and toakf3t's draft disposal list

for checking.

7. According to the normal procedures, both Stafard the vet,
responsible for preparing the disposal list anddagting the euthanasia
respectively, had to verify and sign on the lisiowever, Staff B was not
required to sign, while Staff A did not have to mass the process of
euthanasia. As a result, she only discoveredvediels that Staff B and the
vet had failed to heed her request to retain tlge do

8. This case had revealed problems in both the AE@Eactice in
handling and disposing lost animals and the atitoidts staff in carrying
out such duties. It was against the principleasfrgy for animal welfare.

9. Nevertheless, had the complainant taken her togbe
microchipped and licensed, AFCD would have beer ablverify its
identity from computer records and inform the cosnpdnt to claim it
back. This incident of euthanasia by mistake cbalde been avoided. In
view of the above, The Ombudsman concluded thatdhgplaint against
AFCD patrtially substantiated.

The Ombudsman’s observations — EU

10. According to the service agreement betweerkthheand AFCD,

public enquiries would generally be handled firgt@®all Centre staff on
behalf of AFCD, unless they were rather speciatanplicated and no
answer was available in EU’s database.



11. The Ombudsman considered that in answering ieesjuEU

should ensure the information in its databaseasrate. If the information
Is “outdated”, the information would not show thetual situation and thus
would reduce the chance of finding the lost pétisis was a case in point.

12. The Ombudsman further considered that the Call r€estaff's
way of expression tended to mislead the complaimambelieving that the
officer who took her call on transfer was from AFCBad the complainant
realised that the officer was in fact a Call Cerdtaff, she would have
demanded direct contact with AFCD.

13. The Ombudsman, therefore, considered the camglgainst EU
substantiated.

Administration’s response

14. EU and AFCD have accepted The Ombudsman’s
recommendations and have taken/will take the fallgvactions —

(@) AFCD has briefed the AMC staff about theiridsitand work
procedures and reminded them to adhere to the amev
operational guidelines. AFCD has also been comuyiet review
on the operational procedures and guidelines fodlivag cases of
reported lost animals and euthanasia of animalsAMC,
including studying the implementation and technidetails of
using animal photos to facilitate identification adported lost
animals;

(b) AFCD had successfully recruited three Vetawyr@fficers for the
AMCs and has been conducting a recruitment exewiie a
view to filling the one vacant Veterinary Officeogt currently
remaining in the AMC,;

(c) AFCD will continue its efforts to publicise @it relevant works
on animal control. The Department will also furteengthen its
publicity to dog owners about the importance ofihgtheir dogs
microchipped and licensed. Publicity activities ndocted
recently include disseminating messages throughmaefazines
and production of television and radio AnnouncememtPublic
Interest;

(d) AFCD and EU have jointly reviewed the roleté Call Centre
and consider that the Call Centre should contiowswer public
enquiries on lost animals on behalf of AFCD. Thal ©entre



(€)

(f)

will provide callers with the telephone numbers AAWICs for
making enquiries direct;

For lost animal reports referred by the Calhi@e AFCD will
inform the Call Centre of its reply as soon as fidssso that the
latter can update its records accordingly; and

Staff of the Call Centre will identify themsels as “staff
responsible for answering the hotline of AFCD” teo@ any
misunderstanding that they are staff of AFCD.



Buildings Department

Case No. 2007/3441 : Unreasonably issuing demoliticorder and
Warning Notice to the complainant

Background

15. When the complainant bought 1/F Flat C of thigesct building in
1992, he found that a toilet had been constructéae lightwell of 2/F Flat
C, which caused water seepage. Besides, a chgiddpeen constructed at
the ground floor shop underneath, which conneciédtive complainant’s
“assigned balcony” and people could easily gairessd¢o his unit through
such connection. In view of this, the complairauntt a concrete structural
wall at the “assigned balcony” when he moved i premises so as to
prevent water seepage from the upper floor toiekt @eel off of concrete.
He also built a brick wall to prevent burglary.

16. Around 1999, serious water seepage from therufbpor toilet
caused water penetration and mildewing at the edastructural wall built
by the complainant. He therefore demolished threiie structural wall.

17. Around 2003, the complainant received a Bugdibepartment
(“BD”)'s order requiring demolition of UBWs. He ltad the consultant
company engaged by BD to understand the situati@taff of the
consultant company inspected the premises andmefithe complainant
that only the brick wall at the unit was unauthedidut there was no need
to demolish it immediately.

18. On 6 March 2007, BD issued two letters to thaglainant. One
of the letters said the relevant building works baen altered and hence
BD would not take further enforcement action anculdowithdraw the
above-mentioned order. The other letter saideh®rning building works
including “the additional building works in the hgvell of the building”
was illegal and the Department would issue a wgrmitice to the
complainant.

19. On 31 May 2007, BD issued a warning noticédheodomplainant.

20. The complainant explained that he had not lamyt structures in
the lightwell and he was the victim due to the dhatised buildings works
(“UBWS”) on the upper and lower floor units. Thangplainant considered
it unreasonable for BD to issue a removal orderaaching notice to him
requiring removal of UBWSs.
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The Ombudsman’s observations

21. The Ombudsman was of the opinion that there W&\Ws in the

complainant’'s premises. It was reasonable for BOssue an order to
require demolition of the UBWSs. Therefore, the pdeinmt against BD for

unreasonably issuing a removal order to the comafdi was not
substantiated.

22. Nevertheless, the complainant had not obsehedrder and did
not take any action on the UBWs erected in theihgh since the issuance
of the order. It was difficult to understand whip Bvithdrew the order and
iIssued a warning notice.

23. BD’s explanation for tolerating the lightwelBWs at 1/F Flat C,
withdrawing the removal order and issuing a warnnajice that “the
original overlapping lightwell UBWSs had been moddito an UBW on flat
roof” was not agreeable to The Ombudsman. The @sthan considered
that tolerable UBWSs should only exist before theuance of removal
orders. BD had by then issued removal ordersdamtitners of 1/F Flat C,
2/F Flat C and 3/F Flat C respectively. It wasappt that the overlapping
UBWSs were regarded as three (and not one pied¢®ys. Therefore, the
respective owners of 2/F Flat C and 3/F Flat Cdwadplied with the orders
and demolished the lightwell UBWs attached to thaits. This should not
be regarded as that the lightwell UBWs attachethé¢ocomplainant’s unit
(i.,e. 1/F Flat C) had been “modified”, particulagynce the demolition
process did not involve the complainant.

24. Since BD had issued an order to the complaiimaatcordance
with the law, it should follow through the enforcem until the UBWSs had
been completely demolished. Otherwise, not only thee law not been
enforced, it was unfair to the owners of the otiagr units. It was difficult

to comprehend the justifications for the subseqigmutance of a warning
notice. Therefore, the complaint against BD foreasonably issuing a
warning notice to the complainant was substantiated

25. Overall speaking, The Ombudsman found the caimppartially
substantiated.

Administration’s response

26. According to its consultant’s inspection repafrEebruary 2002,
BD noted that there were lightwell UBWs at 2/F Rlaand 3/F Flat C of
the complainant’s building. There were also UBWistioe approved flat
roof (i.e. the “assigned balcony” claimed by thempdainant) in the
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lightwell of the complainant’s unit (i.e. 1/F FI&), which is an enclosed
space with concrete wall connecting the upper amet parts where the
upper part was the floor of the unauthorised tale/F Flat C and the
lower part was a concrete floor. The said lightw&Ws were built on the
approved flat roof and were accessible through tloer of the
complainant’s unit.

27. On 10 January 2003, BD issued removal ordetse@wners of
1/F Flat C, 2/F Flat C and 3/F Flat C for removing UBWSs constructed at
the lightwell of the respective units. These thuegs’ lightwell UBWs
were suspected to be an overlapping structuneadtnoted that next to 1/F
Flat C, there was a single-storey lightwell UBWs14t Flat B, which
might be structurally connected with the lightwelBWs at 1/F Flat C.
However, as this single-storey lightwell UBWs didtrfall within the
immediate enforcement category under BD’s prewvgilenforcement
policy against UBWs, BD had not issued any simiéanoval order to the
owner of 1/F Flat B.

28. In late 2004, the owners of 2/F Flat C and BI& C had
demolished their lightwell UBWs and their respeetremoval orders had
thus been discharged. The remaining lightwell UBAWS/F Flat C had not
been demolished. Following the demolition of tiglatwell UBWSs at 2/F
Flat C, it could then be ascertained that cleaireé was no separation
between the lightwell UBWs at 1/F Flat C and thasd/F Flat B, thus,
confirming that these two UBWSs were structurallyngected. BD then
considered the following factors:

(@) demolition of the lightwell UBWs at 1/F Flatv@uld very likely
endanger the structural safety of the UBWs at thacent Flat B;
and

(b) the original overlapping UBWs had been modifie single-storey
flat roof UBWSs which was a tolerable item.

29. Therefore, BD withdrew the removal order, iskue warning
notice and subsequently sent the warning notidéeéd_and Registry for
registration.

30. BD had reviewed this case and supplementeldefumformation
to The Ombudsman on 11 November 2008 to explaiarther detail why
BD initially issued a removal order to the compémnh to require the
demolition of his lightwell UBWs at 1/F Flat C. iBrto the issuance of the
removal order, it was not certain to BD whether¢heas any separation
between the adjacent UBWs at 1/F Flat C and 1/EB:laln view of the
then condition of the three-storey UBWs and aft&sesasing the risk to
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public safety, BD decided to issue removal ordetkhé owners of the three
units. It was only until the demolition of the ligvell UBWs at 2/F Flat C
could BD confirm that there was no separation betwthe UBWSs at 1/F
Flat B and 1/F Flat C. Therefore The Ombudsmast®mmendation on
total demolition of the lightwell UBWs at 1/F Fl& would very likely
endanger the safety of the UBWs at the adjacenFIBfB, unless the two
UBWs are to be demolished altogether. Howeves,\thil be inconsistent
with BD’s prevailing enforcement policy on UBWSs. céording to the
relevant policy, single-storey lightwell UBWs amddrable items.
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Buildings Department and
Food and Environmental Hygiene Department

Case No. 2008/0155(1) and Case No. 2008/0156(1)el&y in replying
and unreasonably refusing to provide the complainainwith a copy of
the investigation report on water seepage

Background

31. The Joint Office (“JO”) of Buildings Department (B) and
Food and Environmental Hygiene Department (“FEHB&Y conducted a
test in the complainant’s unit for water seepdgeHD staff of JO (Sha Tin
Sub-office) received the complainant’s requestrié@rmation on 30 July
2007. Since the case had been referred to thenaglO for more than two
months and presumably the complainant requested afoseepage
investigation report rather than a laboratory tegiort, the request was
referred to the regional JO.

32. Upon receiving the referral, BD staff of thgimmal JO replied to
the complainant verbally on 10 August 2007, exmphgnto him the
investigation procedures of the JO and advising that the seepage
investigation report would not be provided. The J€3ued an
acknowledgement letter on 13 August 2007 and redeilie consultant’s
report on 23 October 2007. However, it was notl @& February 2008
that the JO issued a notification letter to the plamant giving him the
investigation summary and findings, and the reasbnsfusing his request
for the report.

33. BD explained that due to staff changes andagasthe JO needed
more time to reply to the complainant. BD indichtbat the part of the
laboratory test report involving neither personaiformation nor
professional analysis could be disclosed. Butsbepage investigation
report which contained information of the categdegcribed in paragraph
2.10 of the Code on Access to Information (“the €pccould not be
disclosed. As such, only the investigation sumnaery findings would be
provided to allow the parties concerned to undadsthe cause of seepage
and thus arrange for repair works.

The Ombudsman’s observations

34. The Ombudsman considered that if the staff @f ($ha Tin
Sub-office) had taken the initiative to contact doenplainant at the outset
to explain that the laboratory test report couldréleased, and that the
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investigation summary and findings would also bevmted after the
investigation, the complainant might not feel digemted.

35. The Ombudsman noted that on 10 August, BD etdlffe regional
JO contacted the complainant immediately upon veagithe referral to
explain to him their procedures and position. Hesveundoubtedly there
was a delay in writing back to the complainantraftere than four months
subsequent to receiving the consultant’s report.

36. On the other hand, BD staff of the regional #used the

complainant’'s request for a copy of the report with consulting the
Access to Information Officer (“AlO”) of BD. Theefusal was not decided
at the directorate level, nor provided with a reabsted in Part 2 of the
Code, and no channels for review and complaint wggven. The

Ombudsman is of the view that the complaint wadyblaandled.

37. According to the internal guidelines of BD,tife request for

information is not lodged on a proper form, it & necessary for the staff
responsible for handling the request to list owd tklevant paragraph
numbers of the Code or the channels for review.e TOmbudsman

considered that such a practice, however, would ap the staff

concerned to be aware of whether the grounds atattomply with the

requirements of the Code. This would also inhidé applicants who are
members of the public from understanding clearhethbr the decisions
made by BD are reasonable and whether they shegleest for review of

the decisions.

38. With reference to this case, some of the joatibns given by BD
were quite vague. For example, the report wasteatdntain seepage test
information, was considered an internal documedtsoon. These were
not within the context of Part 2 of the Code anddsedid not constitute
valid grounds for refusal of releasing the inforimat It is also unclear
whether paragraph 2.10 in Part 2 of the Code wbelglioted in respect of
the report containing the professional opinionghef investigation team,
and whether paragraph 2.15 in Part 2 of the Codealdvbe quoted in
respect of the report containing information onitfterior condition of the
flat involved and some personal information. Thésee rendered it
difficult for the applicant to understand why hesjuest was refused, and he
could not object with grounds even if he was disfatl. Such was in
contradiction to the spirit of the Code.

39. In this connection, The Ombudsman advised Biatshould

amend its departmental guidelines to remind it &idist out the relevant
paragraph numbers of the Code and the channeleVew when they
refuse to release information. In addition, it @ldonote the intent and
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spirit of the Code, with the aim to make informatiavailable as far as
possible to achieve transparency in administrama to respect the
public’s right to know.

40. Furthermore, in its reply to the complainard, @d not quote the
relevant paragraphs of the Code. But in its répliffhe Ombudsman, it
quoted paragraph 2.10 in Part 2 of the Code. Heweguoting this
paragraph was not appropriate. While the reportlgvaindoubtedly
contain information on professional analysis byithestigators, the claim
that disclosing such information would inhibit fkadiscussion internally
was groundless and confounding.

41. Even if the report could not be released ih the complainant

had only requested for releasing the results ¢ mmducted in his flat and
the location of the colour dye so that he couldvkamd conduct the repair
works. This showed the complainant was a resptnsibd proactive

owner. Therefore, BD should at least give help esidase the relevant
information. In fact, the JO has subsequentlyl®@March 2008) issued an
internal working guideline, stating that althoudpe tJO would not release
the whole investigation report, it would release tklevant parts of the
reports depending on the circumstances.

42. All in all, The Ombudsman considered this caamnl
substantiated.

Administration’s response

43. BD and FEHD have accepted The Ombudsman’s
recommendations and have taken/will take the fallgvactions —

(a) BD sent a letter of apology to the complair@m8 October 2008;

(b) In BD’s letter of 8 October 2008 to the compémt, the
complainant was invited to fill in a form giving t@ds of his
request for a copy of the investigation report, arfdrmed that
suitable information would be released in accordawtth the
Code while a fee would be charged for copying othsu
information he requested. The complainant ultinyatethdrew
his request for information; and

(c) BDisreviewing its internal departmental nastions on the Code,
and has sought legal advice and comments from dleant
parties. BD is studying the comments received waiidfurther
revise the internal departmental Instructions wiagneropriate.
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Buildings Department and Fire Services Department

Case No. 2008/0419(1) and Case No. 2008/0420(l)efésing to provide
the complainant with the photographs taken in his hilding and copies
of the relevant correspondence

Background

44. In mid-2007, maintenance work was carried otie building in
which the complainant resided. On 3 December 2@9¥ ,complainant
complained to the Buildings Department (“BD”) tisaime guy ropes of the
scaffolding for repair works had been tied to thgirdy racks, causing
safety problem. On the same day, BD’s staff insgmkthe building and
took some photos for follow-up action.

45, On 20 December 2007, the complainant slippéaauilding and

was injured. The complainant requested the Finei&ss Department
(“FSD”) to conduct on-site investigation into theefsafety of the building

and to take photographs of the rear staircase. 3 Qanuary 2008, the
complainant requested BD and FSD in writing to ptevphotographs
taken in the building as well as copies of correslemce between the
respective departments and the owners’ corporafidme building.

46. On 10 January 2008, BD replied to the comptairthat the
relevant photo records were internal documents aoudd not be made
available as requested.

47. FSD was of the view that the complainant didmake an explicit
request for the photographs or the correspondeniers ietter of 3 January
2008 and issued a reply without attaching any piragohs or
correspondence. On 13 February 2008, the compiaif@ged a
complaint with The Ombudsman against BD and FSD.

48. On 18 February 2008, the complainant met wab Staff at Fire

Services Headquarter and again requested for tbeogtaphs. As the
complainant indicated in his letter to FSD dated2@ember 2007 that the
chairman of the owners’ corporation should be hekponsible for his

injury, FSD believed that the requested photograypthdd be presented in
civil proceedings between the complainant and twaess’ corporation.

On 22 February 2008, FSD informed the complainaait the Department
of Justice (“DoJ”) would be consulted in respecthd request. Having
confirmed that it was legally in order to accedethhe complainant’s

request, FSD sent the photographs to the complaoma®8 March 2008.
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49. FSD revisited the case file and sought claiiomn from the
complainant in respect of his request for copieghef correspondence
between FSD and the owners’ corporation of thedimgl on 2 June 2008.
It was clarified that the complainant would likedbtain a copy of the two
fire hazard abatement notices and the advisomrletsued by FSD to the
owners’ corporation. FSD sought the advice of Dnlhe release of the
requested documents. Having confirmed that it iegally in order to do
so, FSD provided with the complainant with a cogythe fire hazard
abatement notices on 3 June 2008, and a copy @fdvisory letter on 28
August 2008.

The Ombudsman’s observations — BD

50. Regarding the request for information on 3 aan2008, the
Code is made to effect the Government's policy ofakimg
Government-held information as open and accesagybmssible. As stated
in the introductory paragraph (v) of the Guidelif@sDepartments on the
Code (“the Guidelines”) - “The approach to releatenformation under
the Code should be positive; that is to say, departs should work on the
basis that information requested will be releasddss there is good reason
to withhold disclosure under the provisions of Paof the Code.”

51. BD took “internal documents” as the reason andlO January
2008 hastily refused to provide the complainanbwhie photos. However,
“‘internal documents” is not a good reason to witbhsclosure specified
under Part 2 of the Code. Hence, BD’s decisionaisly did not comply
with the above Guidelines to make information asropnd accessible as
possible.

52. Besides, BD quoted a paragraph of its intedepartmental
Instruction, pointing out that as the complainaidt bt specifically make
his request under the Code, it was a request famémal information” and
therefore BD was not required to handle the reqaestrding to the Code.
However, the original wording of the quoted paragraeads: “Officers
should not regard every request for informationadwice as a formal
request under the Code ... If in doubt, officers $thatonsider it an
informal request rather than insisting on a formpplication under the
Code. Information should always be provided asnmity and helpful as
possible.”

53. That means staff should not insist that apptedad to lodge a

formal request but should try their best to providermation as promptly
and helpful as possible. The Ombudsman consideae®@D had seriously
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misinterpreted its internal departmental instrutod its argument did not
hold.

54. In fact, according to paragraph (iv) of theroduction to the
Guidelines, departments could categorise requests “requests made
under the Code” and “non-Code requests” for moimtprpurposes.
However, “non-Code requests should be consideretth@same basis as
that applicable to requests under the Code, i.detiding the release or
otherwise of the requested information, considenagshould be made in
accordance with the provisions of the Code.”

55. Hence, it is apparent that BD’s decision comngd the
requirements of the Guidelines, i.e. non-Code rstgushould be handled in
the same way as those made under the Code.

56. As for another paragraph of the BD Instructidrich states that
“It is normally not necessary ... to invite the persor organisation
concerned to ask for a departmental review or campko The
Ombudsman”, paragraph 2.1.2 of the Guidelines Hdgtg#pulates that
when a request for information is to be refusedhantially refused by
departments, the applicant concerned must be irefdoft

(@) the reasons for refusal quoting all the ratéyaragraph(s) in Part
2 of the Code on which the refusal is based;

(b) the avenue of internal review by the senionaggement of the
department if the applicant is not satisfied whlke tlepartment’s
decision; and

(c) the option of lodging a complaint to The Ombindin and how to
go about doing it.

57. The Ombudsman considered that BD’s instructtas obviously
not in line with the Guidelines, and BD should achénimmediately to
conform with the Guidelines. BD should not withthalisclosure of the
relevant avenue to keep the applicant from lodgimgeals or complaints.

58. After scrutinising BD’s internal discussion oeds, The
Ombudsman discovered that BD did not fully undediaaragraphs 2.6(b)
and (c) of the Code and did not analyse whetheasahg the photo records
taken at public places would actually “harm the amal adjudication” or
affect investigation work.

59. In conclusion, BD’s rationale for refusing tlsemplainant’s
request was paradoxical. It showed that BD habssy misinterpreted
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the Code and made decisions without deliberatibralso showed BD’s
negative attitude in making information accessislech was against the
high transparency policy of the Government.

60. Regarding the repeated request for informadrod7 April 2008,

The Ombudsman, after scrutinising BD’s files, comgd that BD had
decided to provide the photos to the complainaht after learning FSD
had upon legal advice sent the department’s phottiee complainant and
checking its own legal advice sought on similatesaia 2002.

61. The Ombudsman considered that BD had inadedmatsledge

about the Code, did not react to seek legal adiioaly, and also failed to
learn from past experience, causing delay and klunth fact, BD should
categorise those items of information already ssdaas the “generally
available” type of information under a procedureatoid the need to
consider individual cases belonging to the same bfpnformation.

62. After months of unproductive processing, whé&nlicame aware
of what the complainant was requesting, and agi@eelease the photos,
BD asked the complainant to lodge a formal requmsffilling in an
application form. The Ombudsman considered thestre bureaucratic
and unnecessary.

63. BD argued that asking the complainant to lodgdormal
application was to verify details of the requestadformation.
Nevertheless, The Ombudsman confirmed after chgcRiD’s files that
there were only 3 photos for the subject buildiagen on 3 December
2007, which did show the scaffolding for repair Wwith guy ropes tied
to the drying racks (i.e. the photos the complaihai requested for). As a
matter of fact, in BD’s letter to the complainamt & June 2008, it was
stated clearly which two photos could be providedherefore, The
Ombudsman considered BD’s argument ungrounded.

64. BD also imposed a restriction on the use ofphetos when it
agreed to release them. The Ombudsman consideid restriction
unnecessary.

65. It is expressly stated in paragraphs 1.9.2 ardd.2 of the
Guidelines that the purpose of the request, oisegfio reveal the purpose
on the part of the requestor, should not be a re&sowithholding the
information requested in part or in full.

66. Accordingly, departments should not imposerasiriction on the
use of information to be released. If there arerig@s on the legal aspect
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regarding this practice, BD should further conghk Department of
Justice.

67. It is true the complainant did not specify is letter to BD on
3 January that he would like to request the comedences between BD
and the OC. However, the caption of the (Chinkt&r was “Re: photos
and letters relating to claims”. And in the lettér read “Could the
department make available ... to me pursuant to tdeC The
Ombudsman opined that BD should have taken thating to proactively
seek information and understand the complainantsda and provide
assistance under the spirit of serving the public.

The Ombudsman’s observations — FSD

68. The caption of the complainant’s letter to F&&ed 3 January
2008 was “Request for Photographs and Correspoetienand

“...photographs and correspondence...” was also mentionégk letter.

FSD did not try to find out what information thengplainant was asking
for until 22 February 2008 and 2 June 2008. FSi@sponse to the
complainant’s requests was not proactive enough wad delayed.
Nonetheless, it was noted that FSD had acted ptpngdter the

complainant’s requests were clarified.

69. In view of the above observations and constders, The
Ombudsman considered that the complaint against HBitially
substantiated.

The Administration’s response

70. BD and FSD have accepted The Ombudsman’s reeanations
and has taken/will take the following actions —

(@) BD issued letters to the complainant to expit procedures on
access to information on 3 and 23 April 2008. €hmplainant
had subsequently completed the application proesdimcluding
payment of the relevant fee) and received copigb®frelevant
photos;

(b) In order to better understand the complairsar@tuest for “letters
relating to claims” made in his letter of 3 Janua®p8, BD had
called the complainant and enquired about the médion he
needed. The complainant said that the owners’acatjpn of his
building had refused to provide him with the scayeworks
assessed by the consulting company for the maintenaorks of
the building, and he knew that the owners’ corporathad
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(€)

(d)

(€)

submitted a copy of the assessment to the Compseleen
Building Safety Improvement Loan Scheme Unit (“BSUSIt”)
of BD to apply for building maintenance loans. therefore
wished to obtain the relevant documents from BD.heT
complainant had subsequently completed the applicat
procedures. The BSLS Unit of BD had processeafgpdication
in accordance with the Code and the relevant pruoesc

BD is reviewing its internal departmental nastions on the Code,
and has sought legal advice and comments from dleant
parties. BD is studying the comments received waitidfurther
revise the internal departmental instructions wiagngropriate;

BD has incorporated the suggestion in thenimgi and
development programme for its staff to enhance rthei
understanding of the Code and BD'’s internal instoms; and

FSD has updated its procedures for handliogiess and unclear
requests for information.
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Case No. 2008/1747(l) and Case No. 2008/1748(l) nreasonably
refusal to provide the complainant with a copy of lhe investigation
report on water seepage

Background

71. The Joint Office (“*JO”) of Buildings Department ({B) and
Food and Environmental Hygiene Department (“FEHDEreived the
seepage complaint in June 2006 and identified depage source after
several tests. On 18 February 2008, the JO isauetter to require the
complainant to repair the floor slab of the batimnoo

72. The complainant claimed that the JO had reftsgmovide him
with a copy of the test report on the investigatadnthe water seepage
complaint. Since the case officer was no longeherob, the JO could not
confirm whether it had received any request from tomplainant on
phone. As for a written request sent by the comatd on 10 April 2008,
the JO indicated initially that no such letter waseived. However, after
checking the fax log of the JO, The Ombudsman cowei that the
complainant did fax the letter. Then the JO adwdithat the letter could
not be found.

73. On 22 July 2008, The Ombudsman faxed thatrlésted O(BD)
again, and asked JO(BD) to process the writtenesiglodged by the
complainant. The JO pointed out that since thpageinvestigation report
comprised records of internal discussion and adwasedescribed in
paragraph 2.10 of the Code on Access to Informafithre Code”), the
report could not be disclosed. The JO reckonedtthad already provided
the investigation summary and findings in its lete18 February 2008 to
the complainant.

74. JO(BD) reiterated that the seepage investigagport contained
the test information, interior condition of the prises involved,
professional analysis of the investigators and spersonal information.
JO(BD) regarded the report as an internal docuraétihe JO and thus
would not release it. However, it would inform therties concerned of the
investigation findings to facilitate the carryingtef repair works. JO(BD)
also indicated that the report contained techrieahs of the engineering
and surveying profession which might not be comensible to the general
public and would easily lead to misunderstandingt facilitating the
carrying out of repair works.
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The Ombudsman’s observations

75. The intent and spirit of the Code are to makarmation available
as much as possible so as to achieve transpanm@@ministration and to
respect the public’s right to know. Hence, a rafts disclose information
Is an important decision which has to be carefaibnsidered at the
directorate level. The decision should only be enaffer confirming that
the information concerned falls within the scopédaft 2 of the Code. In
addition, the procedures stipulated under the Godst be followed and
explanation given to members of the public who estufor the

information.

76. The Ombudsman has no intention, and cannagsgept the JO, to
decide on whether the seepage investigation regpatild be disclosed.
The Ombudsman’s concern is the attitude of the dDvehether it acts in
accordance with the intent and spirit of the Code.

77. The phone request made by the complainant rogghard to trace
back, but the letter of 10 April was a solid pro@bviously the JO lost the
letter and defended itself by claiming that it cidt receive the letter.
Moreover, the JO did not make a written reply ]¢bmplainant even after
receiving the letter concerned from The Ombudsmar2® July 2008.
These implied carelessness and a lax attitude hwirece unacceptable.

78. JO(BD) has previously quoted paragraph 2.1@art 2 of the
Code as the justification for refusing disclosureHowever, The
Ombudsman considered that quoting this paragraghnea appropriate.
While the report would undoubtedly contain inforraaton professional
analysis by the investigators, the claim that disiclg such information
would inhibit frank discussion internally was gralless and confounding.

79. JO(BD) has put forward other reasons to The @siman without
quoting Part 2 of the Code. Surprisingly, the 3Gtill unaware that any
refusal to disclose information must be grounded ogason listed in Part 2
of the Code. In fact, though the JO’s practice gles with its internal
guidelines, it contravenes the requirements ofGbde and inhibits those
who apply for access to information to understdrel reason(s) of being
refused, and make it hard for the applicants tseravbjection with
justifications. In short, BD’s guidelines and aci$ were in contravention
to the spirit of the Code.

80. Besides, JO(BD) did not consult the Accessafiarination Officer
(“AlO”) and did not ask for decision at the directe level of BD before it
rejected the complainant’s request for the refdnits complaint was badly
handled.
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81. In sum, the JO did not handle the complainantguest in
accordance with the spirit of the Code, which imglcarelessness and a
lax attitude. Hence, the complaint was substaediat

Administration’s response

82. BD and FEHD have accepted The Ombudsman’s
recommendations and have taken/will take the faligvactions —

(@) JO(BD) sent a letter to the complainant on(8ober 2008,
apologising in writing for failing to handle his qeest for
information properly and for losing his letter;

(b) The JO has reviewed its procedures of reckgpatch and filing
of fax documents so as to ensure proper handlingfamf
documents. JO staff have been reminded to adlwerthe
departmental guidelines when dealing with inconmmayls from
the public and to make timely replies;

(c) BD has, based on the requirements of the Godeits internal
guidelines, identified the portions of the inforioatthat could be
released and provided the same to the complaiaadt;

(d) BD is reviewing its internal departmental hstions on the
Code, and has sought legal advice and commentsfi®nelevant
parties. BD is studying the comments received aitidfurther
revise the internal departmental Instructions wizgngropriate.
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Environmental Protection Department

Case No. 2008/0074 : (a) Unreasonably refusing ampmication for
exemption from the smoke emission test for a retice Government
vehicle; and (b) Failing to inform the complainant of his right of
appeal against the Department’s decision

Background

83. On 12 July 2007, the complainant acquired iegecetGovernment
goods van from a public auction held by the GovermimLogistics

Department (“GLD”). He realised afterwards that ttoncerned vehicle
had to pass an exhaust emission test before iddoelregistered and
licensed by the Transport Department (“TD”). As #toncerned vehicle
failed to pass the test, the complainant couldregister the vehicle and
hence suffered financial loss.

84. The complainant alleged that the Government useexempt

similar type of vehicles from the exhaust emis¢est. He was dissatisfied
that GLD did not inform him of the cancellation dfis exemption

arrangement and, as a result, he was misled ingondpuhe concerned
vehicle.

85. On 19 July 2007, the complainant submittedhéoBEnvironmental
Protection Department (“EPD”) an application foremption from
complying with the exhaust emission requirementshiclv was
subsequently refused. The complainant opined that refusal was
unreasonable on the grounds that the retired Gowarhvehicle had been
operating in Hong Kong for six years and was stiljood condition. He
considered it unfair that EPD had double standasd®cal second hand
cars could enjoy the exemption arrangement.

86. Furthermore, the complainant was also dissatighat EPD did

not inform him of his right to appeal and the desslbf appeal in its refusal
letter dated 31 July 2007. As such, he was degprofe¢he opportunity to

file an appeal to the Air Pollution Control Appé&xdard.

The Ombudsman’s observations

87. Unlike general local vehicles, Government vehidesot need to
be first registered. However, if the new owneraafetired Government
vehicle acquired through public auction wants te tisn Hong Kong, he
must have the vehicle first registered with the TID. effect, the vehicle
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will have to comply with the emission requiremestt out in the Air
Pollution Control (Vehicle Design Standards) (Enus$ Regulation (Cap.
311) for newly registered vehicles so as to furtingorove roadside air
guality. Since September 2005, GLD has set ostrnuirement in the
auctioning conditions.

88. The exhaust system of the concerned vehicle wagrdstmany
years ago. At that time, the standard was moexeel and allowed the
amount of exhaust emissions about 1.5 times mar the prevailing
statutory standard. The actual exhaust emissibtieeaconcerned vehicle
were even much higher due to aging of its mechapards. As such, EPD
refused the complainant’s exemption application.

89. In fact, the vehicle was tested on 20 Septembei7 20@ the
results showed that it failed to meet the statuésnyssion standard.

90. According to EPD, acceding to the emission exemptio
application of the complainant so as to enable e registered for local
operation would be unfair to those people who wals® interested in
bidding for the vehicle.

91. The Ombudsman considered that the above explanateuded
by EPD for the refusal of the exemption applicaticas not unreasonable.
The concerned vehicle did not comply with the regmients of the relevant
environmental regulations since it could not passamission test.

92. The Ombudsman was also of the view that the pablidd find it
difficult to comprehend or accept the differentiedatment that retired
Government vehicles needed to be tested for exlaumssion before it
could be registered by the TD whereas other laaadrzd-hand vehicles of
similar age did not need to do so. However, Theb@isman had also
taken note that GLD had already informed potertidders of retired
Government vehicles that these vehicles had tograssission test before
they could be registered in Hong Kong. It alsodhikle view that the
bidders should understand the terms and conditainthe auction to
protection their own interests. Thus, the allegedfairness to the
complainant was not substantiated.

93. On the other hand, The Ombudsman found it imprégeEPD
not to inform the complainant promptly of his rightappeal such that the
complainant had missed the statutory deadline dgdoan appeal. The
Ombudsman considered that the general public nmghbe familiar with
statutory regulation or understand their rightgpeal. Therefore, EPD had
the responsibility to inform the complainant of @epeal procedures and
deadline.

-27 -



94. In summary, The Ombudsman considered that the @ntpl
against EPD was partially substantiated.

Administration’s response

95. EPD has accepted The Ombudsman’s recommenslaiahhas
taken the following actions —

(a) EPD has started informing applicants the rigid deadline to
lodge an appeal when refusing similar exemptionliegions;
and

(b) EPD has initiated discussion with GLD. Thedathas put up a
poster at a conspicuous location in the auctiorugeio remind
bidders that retired Government vehicles seekirsj fegistration
must comply with the requirements as stipulatedtha Air
Pollution Control (Vehicle Design Standards) (Enus¥
Regulation and Noise Control (Motor Vehicles) Redion.
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Case No. 2008/0234 : Failing to take enforcementtam against illegal
breeding of pigeons on the rooftop of a building

Background

96. To reduce the risk of avian flu, the Governnerected legislation
in early 2006 banning backyard poultry keeping. Animal/Birds
Exhibition Licence (“Exhibition Licence”) must firbe obtained from the
Agriculture, Fisheries and Conservation Departmé®FCD”) for
keeping of poultry. Officers from AFCD will condudnspection to
confirm that the pigeon cage complies with therigiag requirements and
that no building or land ordinances have been Iwe@cas well as no
nuisance will be created before considering theessf an Exhibition
Licence.

97. A complainant lodged complaints with varioupa@ments in
early 2006 about the keeping of pigeons on thelexa of a building near
his premises in To Kwa Wan. The pigeons were fdortte owned by the
occupier of the top flat and roof of the buildingho was at the time
applying for an Exhibition Licence from AFCD anddh#abricated a
purpose-made cage to house the pigeons. InspechpnAFCD and
Environmental Protection Department (“EPD”) reveatleat the hygienic
condition of the site was satisfactory and no pigedaeces were found in
the vicinity. However, the pigeon owner’s applioat was refused in
February 2007 for the reason that the cage onatbfewas regarded as an
unauthorized building work by the Buildings Depagtth  The pigeon
owner subsequently modified the cage and reapptiedhe Exhibition
Licence, but was again refused in June 2008 for dame reason.
Eventually, an Exemption Permit was issued by ARCDctober 2008 to
allow the pigeon owner to keep the pigeons insidge dwn flat.
Nonetheless, since the pigeon owner was found kggpgeons during the
period prior to the issue of the Exemption Perimt,was in breach of the
Waste Disposal Ordinance (Cap. 354) and was prtesgday EPD and
fined $500 by the court in October 2008 for keepivgstock in a livestock
waste prohibition area.

The Ombudsman’s observations

98. The Ombudsman opines that EPD has the follomadequacies
in handling the above complaint —

(@) Lack of clear instruction — it had been twonths since the
referred case was received from AFCD in Februa§72fefore
the first inspection was carried out.
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(b) Lack of proactive attitude towards procurinigdence —

(i) After failing to enter the rooftop of the bdihg during
several surprise visits, the staff still relied long-distance
surveillance by using a camera and did not considerg
binoculars or other technical aids to procure numecrete
evidence of illegality.

(i) From the pictures taken at some of the vjsihe
Ombudsman noticed that birds were apparently kepte
the pigeon cage. But EPD did not further confiattthese
birds were pigeons covered by the poultry ban g0 decide
whether a court warrant should be applied for cetidg a
search at the rooftop of the building.

(c) Incomplete record — The Ombudsman requestedbtain the
details and copies of records of the staff oraleksng legal
advice from the Central Prosecution Unit, but ERPIlied that
there was no record of the oral discussion in goest

As a matter of fact, such record is very importaetause it is
related to the decision to lay charge. The nosterce of such
record not only gives an impression of lack of @@shess in
handling the case, but also raises doubts.

99. After receiving the referral from AFCD in Febry 2007, EPD
adopted a lax attitude which resulted in delaysgéctions. Even though a
number of surprise visits were carried out in tb#ofving year, only
simple equipment was used for long-distance suaveié and
photo-taking. Although birds were suspected td&dyat inside the pigeon
cage, further evidence procuring action was natnaks soon as possible.
This not only stalled the investigation and madeitile, but also wasted
time and resources. Had it not been for AFCD’s dsen the
pigeon-finding report to The Ombudsman in May 2@0fl the latter's
referring the case to EPD, EPD might not have camed taking
prosecution action against the party involved.

100. The Ombudsman is of the view that EPD didadioipt a proactive
attitude in the investigation and the investigatitself was not thorough
enough. Neither was any careful analysis of thdesce taken. The case
was therefore delayed for more than one year bafoygrosecution action
taken. Although expert opinions evaluated thatrisle of catching avian
flu by pigeons was not high, an outbreak of avlaraf that time and place
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would have extremely serious consequences and B&ID kardly absolve
itself of all blame.

101. The Ombudsman, therefore, considers the camipla
substantiated.

Administration’s response

102. EPD has accepted The Ombudsman’s recommenslata has
taken the following actions —

(@) The Departmental Administrative Circular (DA€)ncerned was
revised in July and October 2008 respectively spoase to The
Ombudsman’s recommendations to the effect that ralea
instructions on handling and following up on reéésrfrom other
departments have been put in place. The newlgeeDAC was
explained in detail to the staff during two expede-sharing
workshops;

(b) For this case, the supervisor concerned, upmeiving The
Ombudsman’s report, immediately re-examined thedemt in
detail with the responsible officers whereby theff& ability to
identify evidence and their enforcement awarenessrew
strengthened. They were also requested to takeitiegive to
further investigate into any doubts and procurearewidence, as
well as make detailed record accordingly. Moreothes two staff
members responsible for the case were invitedptagxthe areas
needing improvement to other staff during an exgrexe-sharing
session held on 5 September 2008. Staff membdhedlentral
Prosecution Unit were also invited to explain theecto other staff
during the Environmental Compliance Division’s
experience-sharing workshop held on 25 Septembed8.20
Likewise, new entry on how to follow up on possiilegalities
was made to the above-mentioned DAC,;

(c) EPD has reminded its staff that before settffgor duty, they
should ensure that suitable equipment has beeramgedor the
operation and that long-distance surveillance agt-tefinition
appliances (including digital video recorder, caaneand
binoculars, etc.) should be added if necessary pfacuring
evidence; and
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(d) All staff members have been reminded to taderdthe details
and results of seeking legal advice as instructelegal advice is
to be sought from the Central Prosecution Unijilitbe made in
written form and the Central Prosecution Unit vailso provide

their replies in written form in return.
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Home Affairs Department

Case No. 2008/0972 : Unreasonably requiring the cqiainant to pay
additional hire charge

Background

103. According to the complainant, she paid thees leharges on
26 November 2007 for using a multi-purpose functim@mom in the
Kennedy Town Community Complex under the managewfahe Central
& Western District Office (“C&WDQO”) in January 2008However, on 14
January 2008, the staff of the management compatniyed her that there
was an adjustment in the hire charges starting franuary 2008 and she
had to pay the difference. The complainant comeailg maladministration
on the part of C&WDO for failing to inform her obpsible adjustment in
hire charges beforehand, and it was unreasonalégjtore her to pay the
difference retrospectively.

The Ombudsman’s observations

104. Regarding the case concerned, it was notdsiatéhe guideline

nor the application form on the use of communitlf bacentre facilities

that the complainant might be required to pay tifierénce following a

subsequent increase in the hire charges. Thelvestiee made by the staff
of the management company to the complainant in$ejptember 2007
was not clear and should not be deemed as an agmédratween the
management company and the complainant. Wherothplainant signed
the application form and paid the charges, a conwas formed in effect.
It was grossly unfair and without legal basis f&WDO to require the

complainant to pay the difference in charges sulbseity.

105. Also, the improved measures of C&WDO were @tpcite.
While applicants would be formally informed befotieey signed the
application forms that they might be required ty plae difference in
charges in the event of subsequent upward adjustmeither the range
nor the criteria for adjustment were availablena information provided to
them. So, venue users would not be able to assessnancial burden
resulting from subsequent increase in chargesh &umntract cannot be
regarded as fair.

106. The Ombudsman considered the C&WDQO’s practmfe
recovering the difference in hire charges had fingaht legal basis and
was not value for time. The Ombudsman suggestadHAD consider
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simplifying things and scrap the practice of remgrusers to pay the
difference in hire charges.

107. In other words, if an application is submitéed the hire charges
paid before the Government announces the impostfomew rates, the
applicant would not be required to pay the diffeeem hire charge.

108. The Ombudsman, therefore, considered this Eomp
substantiated.

Administration’s response

109. HAD has accepted The Ombudsman’s recommemdgtiscrap
the practice of requiring users to pay differencesvenue charges
retrospectively and decided not to pursue with deenand for such
payment from the complainant. The Department lss@mprehensively
reviewed cases in various districts throughouttématory for the period
concerned. For cases similar to this one (i.eath@icants are not clearly
informed of the possibility to pay a differencecdimarges beforehand), the
Department will follow up individually and make appriate
arrangements.
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Home Affairs Department and
Lands Department

Case No. 2007/5860 & Case No: 2007/2632 : Failing teke proper
action against illegal widening of a footpath whichwas misused as
vehicle access

Background

110. A footpath flanking a park had been illegaligened to become a
thoroughfare for heavy vehicles, thus affectinggstdan safety. The park
was managed by the local rural committee (“RC")Jieansee of the site.
The local District Council (“DC”) had funded thestallation of some
facilities there, with maintenance responsibilitiaken up by the District
Office ("DO”) under the Home Affairs Department (&D”). Upon
receiving the complaint, the District Lands Off{¢BLO") first asked DO
to take appropriate action, as DO had constructeatar channel along the
footpath. DO advised that since it was a land rodmssue, DLO should
deal with the complaint as such. DO further advig&t in respect of the
water channel, it would continue to take up respmiity for its
maintenance. DLO then asked RC to reinstate thipdbh, but received no

reply.

111. At the request of a village representativeQOdecided to install
an emergency crash gate at the entrance of theditboto prevent vehicles
from entering. However, the works encounteredngtropposition from
some villagers and had to be suspended. DLO tloasidered some
residents’ request for regularising the use of wheened footpath as a
driveway. DO, however, pointed out that some otbsidents opposed the
proposal and suggested that DLO liaise with thesetk a consensus first.
DLO again asked RC to reinstate the footpath aadRi@ carried out some
landscaping works.

The Ombudsman’s observations

112. DLO should have pressed RC as licensee of thé&osi@nstate the
footpath. DLO’s procrastination had given peopiarapression of tacitly
allowing the illegal widening of the footpath. Bgiling to take prompt
land control action, DLO had landed itself in aedima, caught between
residents supporting and those opposing regulamsatfThe Ombudsman
found the complaint against LandsD substantiated.
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113. The Ombudsman considered that DO had appropriat#sd as
the bridge of communication between Government demats and
residents, assisted DLO in local consultation afldcted views gathered
to DLO for consideration. DO was able to mediat®ag the local people
to eliminate disputes as far as possible and resbk/problem collectively.
The Ombudsman considered the complaint against HAddbstantiated.

Administration’s response

114. HAD and LandsD have accepted The Ombudsman’s
recommendations and have taken/will take the falgvactions —

(@) DLO was initially led to believe that the fpath had been newly
converted into vehicular use in 2005. Hence, DloOktland
control action. However, the first land controltiax did not
proceed due to strong local resistance on the 94pbO solicited
police support for another land control action;

(b) Nevertheless, DLO subsequently found thaatteess was one of
those existing village accesses built and used ogall
communities (for pedestrian/vehicular use). Asestablished
practice, existing village accesses are allowedottinue to be
used except where there are safety concerns ahdiparticular
case the Transport Department has advised tha #rerno such
concerns; and

(c) DO will continue to work closely with DLO andssst in
mediating as far as possible in the liaison prodetseen the
Government and the local people with a view to Ikesg the
problem. Following LandsD’s intention to regularihe access
after due consideration of The Ombudsman’s recondatsins
and request to consider conducting improvement syadO is
planning to resurface the damaged paving of a @ealf the
access and reinstate some drainage channels. dde |
community is being consulted on the works.
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Hospital Authority

Case No. 2007/5624 : Unreasonably asking the comiplant for
payment of her new-born baby’s hospitalization chages 13 years ago

Background

115. The complainant made a complaint against trephhl Authority
(“HA") for HA's groundless allegation about her lizie to settle the
hospital maintenance fees of her daughter 13 yago's The relevant HA
staff claimed that they could not contact the caimant successfully in the
past and so was unable to serve the payment riotie¥. The complainant
paid her “debt” unwillingly, but was skeptical dfet “debt” which she was
only asked to pay after so many years.

The Ombudsman’s observations

116. The Ombudsman, having reviewed the medicalordsc
confirmed that the paediatrician had indeed pravidervice to the
complainant’s daughter between 31 August and 6eS8aptr 1994. On
this, there was ground for HA to charge the conmalai for $162 according
to its policy.

117. The Ombudsman also agreed to HA's positiors hAalthcare
expenses were mostly subvented by public moneywd# duty bound to
try its best to recover outstanding debts.

118. After checking the relevant computer recordsH#, The
Ombudsman found that apart from the three lettedsame telephone call
between September and November 1994, HA had nehtaky recovery
action for over ten years.

119. HA advised that subsequent to the enhancewfenbmputer
systems for outpatient registration and hospitahiagion, the computer
systems could provide information about patientisstanding bills. HA
staff had therefore chased for the outstanding eaynof $162 on
5 September 2007 when the complainant’s daughtsrdigzharged from
hospital. Given HA's policy is to keep accountmegords for seven years,
all relevant supporting documents, including tHks pletters and telephone
records, had been destroyed and HA could not peoaidy proof and
documents to clarify the doubts of the complainaitie Ombudsman
considered that there was no adequate evidendeA@rcase based only
on the computer records. Thus it would not be aswaable if the
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complainant insisted not to pay. Moreover, if doenplainant’'s daughter
had not continued to use HA’s services, HA wouldtl mmve been able to
recover the debt.

120. The Ombudsman considered that HA lacked effy in debt
recovery. In addition, HA on the one hand insistiedt it should not
relinquish the duty and right to recover the déit,on the other hand had
destroyed all relevant paper records which rendéneddebt recovery
groundless. Besides, it was learnt that HA hagtaiatn any action after
chasing for payment in 1994. HA suddenly took vecy action without
relevant proof only after more than ten years. Omebudsman could not
ascertain whether HA did actually ask for paymamnt994 just based only
on the computer records. If the medical record rinatdbeen preserved, it
was virtually impossible for the HA to prove thdtet complainant's
daughter did receive paediatric treatment. Sinoeerthan ten years had
lapsed, the complainant’s memory was blurred anglag unfair to and
improper for her if she were to argue her case.

121. Based on the above, The Ombudsman consideaédhere had
been maladministration on the part of HA for takinegovery action after
more than ten years and yet was unable to provedailed record and
document to support its action. The complaint feasd substantiated.

122. The Ombudsman was pleased to learn that HAIdsagd new
guidelines on debt recovery in 2007 and had enlthtineeproactiveness of
its debt recovery actions.

Administration’s response

123. HA has accepted all recommendations of The Wlsinan and
enhanced its debt recovery procedures in accordaiticghe spirit of the
OMB'’s recommendation. At present, HA's debt reggymocedures are as
follows —

(@) “Interim Bills” are delivered to individual ipatients by hand on a
weekly basis. Non-eligible persons will receivetdrim Bills” at
a more frequent interval;

(b) A *“Final Bill” will be issued to the patient dyand upon discharge
from hospital or by mail after the patient was tHmged. A
reminder with information on administrative chargell be
mailed to the patient if the bill is not settlecthwn 14 days from
iIssuance of the “Final Bill”;
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(c) Telephone calls to the patient or his/her ékin will be made to
urge for early settlement of outstanding bill befand after
discharge;

(d) If the bill remains outstanding 60 days afssuance of the “Final
Bill”, an “Administrative Charge Notice” will be migd to the
patient with the first administrative charge impamsef the bill
remains outstanding 90 days after issuance of Fimeal Bill”, a
“Final Warning” notice imposing the second admiragve
charge will be mailed sent to the patient; and

(e) Legal action may be instituted after the abmestioned actions
fail, except for small value bills (mostly equaldobelow $150)
and those with low chance of recovery. In addijtithe shroff
staff would continue to remind patients with outstiag bills
upon their future visits to the hospitals.

124. Based on HA's past experience, the chance uctessful
recovery of debt after seven years is rather le.is planning to revise its
accounting policy to stop debt recovery actions dastroy the relevant
accounting records for cases after seven yearswihAroceed to revise
its relevant accounting guidelines after the majmtate to HA’'s computer
systems is completed in 2009.
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Case No. 2008/0005 : Failing to provide proper noamergency
ambulance transfer service

Background

125. The complainant’s mother (“the patient”), aghged patient with
speech impairment, was a resident of an old ageeH6®AH"). On 20
December 2007, the complainant booked the Non-esneyggAmbulance
Transfer Service ("NEATS”) for transporting the ipat from OAH to
attend a medical appointment at Queen Elizabethpikdds(*“QEH”).
According to the complainant, she was informed IBANIS’ staff that the
ambulance would pick up the patient at the OAH Z20Q noon but the
ambulance arrived at 1:25 p.m. At 2:45 p.m., thmglainant booked the
return trip through the hospital and was infornteat the ambulance would
pick up the patient at 4:30 p.m. After a long waitil 5:00 p.m., the
complainant phoned the NEATS Control Centre. Upmmquiry, the
complainant was informed that the ambulance coulg arrive at 5:30
p.m. The ambulance finally arrived at 6:00 p.nd #re patient arrived at
the OAH at 6:26 p.m.

126. According to the complainant, similar incidehiappened many
times requiring the patient to wait for long hoursrustrated by the
unsatisfactory service, she complained to The Omimath against the
NEATS of HA.

The Ombudsman’s observations

127. The Ombudsman appreciated that there weres tithat the
ambulance might not be able to arrive at the plpaints at the scheduled
time due to a number of factors including traffomdition.

128. The Ombudsman noted that the scheduled pickmso for the
complainant’s mother was 12:30 p.m. The NEATS teas arranged to
take rest and lunch until 12:35 p.m., made a tripitk up another patient
before attending to the complainant’'s mother. Dedmowing in advance
that it was impossible to arrive on time, the teaate no effort to flexibly
arrange the rest time and lunch break of staffjmform the patient about a
more realistic arrival time. There was obvious adahinistration in the
case.

129. Having reviewed the working schedule of they,dd@he

Ombudsman noted that the ambulance returned tod@pHst at 10:55 a.m.
The NEATS team had taken up one hour and 40 mirtotéisly up the
compartment and take lunch before making a tripie& up patient. In
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other words, the NEATS team had made no effortbdoon time by
shortening the rest time. The Ombudsman questitma@fore whether
the problem was due to the lack of flexibility dretpart of the NEATS
Control Centre, absence of guidelines for stafffemm members’ rigid
adherence to rules and procedures without reggrdttents’ needs.

130. Arrangement for the return trip in the aftemowas also

inappropriate. It was already 4:41 p.m. when thbwalance returned to
QEH, which was already later than the schedulek ynictime of 4:30 p.m.

Yet the team failed to proactively inform the coaiphnt and her mother
that the ambulance would be late. This was alappropriate.

131. The Ombudsman considered that the complagartdim that
similar incidents had happened many times credifilee complaint was
found substantiated and the NEATS required urgaptavement.

Administration’s response

132. HA has accepted all recommendations of the O&md has
taken/will take the following actions —

(@) When the NEATS teams fail to arrive at the slcied time and
expect a delay of more than 15 minutes, they aill the waiting
patients or their family to advise on the moreigtigl arrival time;

(b) HA has reviewed the arrangement and considéreetessary to
maintain the a 30-minute intermission after eagh to allow
enough time for cleaning and tidying up the comparit,
replacing bed-sheets and oxygen flasks and suificest of staff
(after heavy manual labour in transporting the grdf). The
intermission is important as it could ensure sefadfer of patient
of subsequent trips;

(c) The teams would also adopt a more flexible aagh in arranging
breaks in order to meet patients’ needs; and

(d) Inthe long term, HA will consider setting uatignt waiting areas
in hospitals for NEATS, and arrange staff to stat the areas,
with a view to enhancing both efficiency of the vsee and
communication with patients.
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Housing Department

Case No. 2007/0310 : Unreasonably refusing to refdnto the
complainants the rent deposit paid by their late so

Background

133. The complainants were the parents of a puigigsing tenant
found dead in his unit in October 2006. The cornmalats requested
Housing Department (“HD”) to postpone its recovefythe unit to allow
more time for Police investigation. They wroteHD for refund of the
rent deposit that their son had paid.

134. The property management agent (“PMA”) rejechedr request
as the deposit had already been used to offsettihéor the period of their
retention of the unit. The complainants, theref@@mplained that HD
had unreasonably refused to refund the rent depb#iie public housing
unit to them on behalf of their late son.

135. Normally, HD allows flexibility when dealingithi recovery of a
unit after the tenant has passed away. The Depatt@ccepts late
surrender of such housing units so that the tesdathily has time to
remove the tenant’s belongings. Legally, a tenalo®s not automatically
end with the death of the tenant.

136. In this case, the complainants insisted omikgethe unit until

the Police could ascertain the cause of their sdeath. The PMA
accepted their request because the complainants emeotional. It had,
nevertheless, “verbally” informed them that theyuwdbhave to pay rent
while keeping the unit.

137. Although the Police confirmed at the end ofdDer that there
was no need to keep the unit for investigation cthraplainants asked HD
in early November for a further extension of 153tbdays. Some two
weeks later, the complainants handed over theis kethout clearing out
the unit. The PMA called the complainants sevenags to ascertain their
intentions, but in vain. Finally, the PMA formallgcovered the unit.
With HD’s agreement, the PMA used the deposit pgithe late tenant to
offset the rent for November.
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The Ombudsman’s observations

138. The Ombudsman agreed that that the tenancld cumt be

terminated until the complainants had formally sodered the unit. It
was, therefore, not unreasonable of HD to use #posit to offset the
outstanding rent. However, since the complainame not party to the
tenancy agreement, HD or the PMA should have expthio them clearly
that rent was payable for keeping the unit.

1309. However, the PMA had only reminded the conmaliais verbally
of this. The lack of a written agreement had tleeto disputes.

140. The Ombudsman, therefore, considered this lzompartially
substantiated.

141. The Ombudsman understands that the complaimate in grief
and it was not easy for HD to recover the unit.wdweer, since the Police
had made it clear that keeping the unit was nodongcessary, HD should
have taken recovery action earlier, so that theamild be allocated to the
Waiting List applicant.

Administration’s response

142. HD has accepted The Ombudsman’s recommendadiath has
taken the following actions —

(@) A seminar was arranged on 24 June 2008 to kBis frontline
staff and PMAs in handling cases of similar naturbe case was
uploaded to The Ombudsman Case Library on HA'’s wesimg
portal for experience sharing; and

(b) Departmental guidelines for handling request fagnilies of

deceased tenants to postpone surrender of publisitg units
was revised on 27 May 2008.
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Case No. 2007/4217 : Unreasonably requiring the cqiainant to
transfer to another flat soon after she moved intder flat

Background

143. The complainant lived in a public rental hogs{“PRH”") block
without lift facility. Housing Department (“HD”)ecided in October 2006
to improve the estate environment by installatibhfotower in the PRH
block concerned. The works programme was launahétte December
2008.

144, When the PRH flat in the block concerned whkxaed to the
complainant in December 2006, the exact locatidifitabwer was not yet
confirmed. According to the initial plan, the cdaipant’s flat would not
be affected by the improvement works. However, lgeation of the
works was revised in late July 2007 after the catiph of structural
survey. The complainant’'s family was required tovenas her flat was
confirmed to be affected by the works. Hence, twmnplainant
complained that HD unreasonably required her to emitovanother flat
soon after she had moved into the flat within oeary

The Ombudsman’ observations

145. As the complainant’s flat was not affectedtly initial plan of
the works in October 2006, hence, there was nt éssbciated with HD’s
flat allocation to her at that time. It was unpctable that the
complainant’s family was required to transfer doehte later revision of
the works location. As the family of the complaihauffered from having
to move out soon after intake, they should haveabklda compensation and
assistance for their loss and inconvenience eneosoht

146. In this case, HD had arranged in accordante tive prevailing

policy to provide domestic removal allowance anat feee period to the
complainant. The complainant’s family was als@w#d to stay in her
present flat for a total of two years i.e. suffrdi¢ime to prepare for the
removal and was given priority in flat selectiom their transfer. Thus,
HD had provided all suitable assistances to the ptamant. The

Ombudsman, therefore, considered this complainthstantiated. Yet,
The Ombudsman has made a recommendation for H&loavfup.
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Administration’s response

147. HD has accepted the recommendation of The @smban and

iIssued the information pamphlet on “Flat Transfeh&nes for Public

Housing Tenants” to all in-coming tenants for irgak transfer cases with
effect from 19 March 2008 to alert prospective tea®f the possibility of

future involuntary transfers due to launch of magpair or improvement
programme.
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Case No. 2007/4948 : Failing to refund the ratesrfthe relevant period
to the complainant in accordance with Government’slecision on rates
concession

Background

148. The complainant lived in a public rental hags(*PRH”") unit.
He received a monthly rent allowance under the &otVelfare
Department (“SWD”)’'s Comprehensive Social Securifssistance
(“CSSA”) Scheme. Since his rent allowance coult caver the rent in
full, he had to pay the difference of some $10heaonth.

149. In 2007, Government decided to waive the r&besApril to
September for the whole territory. When the commgliat moved out at the
end of August 2007, he argued that as he had aidop the rent, HD
should refund him part of the rates for the PRH.uHie complained to The
Ombudsman against HD for refusing to make sucliuade

150. For a CSSA household whose rent allowance llequahe

monthly rent of the PRH unit, HD would transfer fa# amount of rates
concession to SWD. Where the CSSA recipient hgéyopart of the rent,
he was, theoretically, entitled to a rates refundagro rata basis. In

practice, however, HD would first refund the ratedull to the CSSA
recipient and SWD would later deduct any excess fines CSSA.

151. In this case, the complainant had in factsedito move out of the
PRH unit after his divorce in December 2005. Heheewas no longer an
authorised resident of the unit. HD had sent hilett@r notifying him so

and demanded payment of “mesne profits” for illegatupation of the

unit.

152. Not being an authorised resident of a PRH, tim& complainant

was actually not entitled to any rates refund. kEo&r, HD later, on

review, found that it had wrongly used the termé‘umnd occupation
charges” (instead of “mesne profits”) in its letterthe complainant, such
that the latter might have misunderstood that he eansed to stay in the
PRH unit and was thus eligible for rates refundn the event, the
Department exercised discretion and refunded hirhgahe rates for the
period concerned.
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The Ombudsman’s reservations

153. The Ombudsman considered it reasonable of ét@ormake any
rates refund to the complainant since he was noawhorised PRH
resident. His complaint was, therefore, unsubsttad.

154. However, HD’s subsequent change of mind wasiaole on good
grounds. The misused terminology in HD’s letter ot warrant anything
more than clarification of the matter and an apglogthe complainant.
There was absolutely no need to refund him parthef rates. The
Ombudsman, therefore, considered this case sulageghtother than
alleged.

Administration’s response
155. HD has accepted the recommendations of Theu@snlian and

uploaded the case summary to Housing Authoritytdoesing portal in
July 2008 as case study and for reference by HiD sta
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Case No. 2008/2677 : Failing to monitor the licendeoperator of a
market, thus resulting in confusion in rates assessent

Background

156. The complainants had rented certain market stadl® Housing
Department (“HD”)’s market licensee in a public g estate and had
been paying rates through the licensee for somesyeBhey discovered
lately that the rateable values of their stalls hasier been assessed by
Rating and Valuation Department (“RvD”) and, theref suspected that
the licensee had appropriated the rates.

157. The complainants complained to The Ombudsrgaimst —

(@) RVD for failing to check the requisition formssibmitted by the
licensee to provide the necessary details for assa# of rateable
values; and

(b) HD for failing to monitor the licensee’s sulssion of the
requisition forms.

The Ombudsman’s observations

158. Under its agreement with the licensee, HD @achth collected
from the licensee the rates for the whole market #ren paid RVD.
Before RVD finished assessing all the rateableasltiD would charge
the licensee 5% of the rents as “provisional rates”all market stalls,
including those vacant. After RVD’s assessmenthefrateable values,
HD would calculate the difference between the dataies payable and
the “provisional rates” and settle it with the hsee. The tenants of all
stalls had already paid their shares of the “proma rates” to the
licensee.

159. When RVD first assessed the rateable valuethefmarket
several years ago, vacant stalls were excludeterLsome of the vacant
stalls were rented out, but RVD still failed to ess their rateable values.
Thus, the rates paid by HD for the market did roater those stalls.

160. On receiving this complaint, RVD immediatelyramged rate

assessment. However, the Department was timeeb&om collecting
some $400,000 of the outstanding rates.
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161. After completing its initial assessment of tharket stalls, RVD

had kept a record of the vacant stalls for subseqegaluation. However,
the filing staff subsequently failed to bring upetbase for revaluation.
Furthermore, RVD failed to detect from the requositforms annually

submitted by the licensee that assessment of tatgalues had not been
conducted for some stalls.

162. For its negligence, the complaint against R¥d3 substantiated.

163. Meanwhile, the licensee had not appropriated & the rates
paid by the complainants. In fact, after RVD’sesssnent, any rates paid
in excess had been refunded to them.

164. The Ombudsman found the allegation against udidunded
because the licensee had been submitting requiditions directly to
RVD. HD was not in a position to monitor the lisere’s submission of the
forms. Nevertheless, HD could have checked thevagit information
attached to RVD’s quarterly demand notes for rates.

165. The complaint against HD was, therefore, suttistted other
than alleged.

Administration’s response

166. HD has accepted the recommendation made b@frtmidsman,
and issued new guidelines on rates or Governmehbfenew properties
on 13 February 2009 to remind its staff to notifiWR for rating
assessment upon the handover of the propertiegsaskino assessment for
rates or Government rent was received six montles thife notification, an
enquiry with RVD should be made and a review of ghegress must be
conducted every two months until the rates or Guwvent rent were
assessed.
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Immigration Department

Case No. 2008/3397 : Wrongly issuing the same idéyntcard numbers
to two persons

Background

167. The complainant alleged that Immigration Depant (“ImmD”)
had mistakenly issued the same identity card nurtdb@rm and another
person.

168. When the complainant was born in 1987, Imm&lgasd “Z” as
the prefix for his birth certificate number.

1609. A few years later, the complainant’s mothepliad for him a
Hong Kong Special Administrative Region Passpéte was required by
law to apply simultaneously for an identity cardfiainors under the age of
11. According to ImmD practice, his identity cardmber should be the
same as that for his birth certificate. Howevée officer concerned
mistakenly entered the prefix “Y’ instead of “Z” ms identity card.

170. When the complainant reached the age of 11pipded for a

juvenile identity card. This time, another offidarled to check his birth
certificate carefully, thus continuing the errokVhen the complainant
eventually applied for an adult identity card, haswequired to produce
only his juvenile identity card, and not his bid#rtificate, for verification.

The discrepancy between his identity card numbédrhas birth certificate

number, therefore, again went unnoticed.

171. In 2008, the complainant’s application for@an¢ Visit Permit at

the China Travel Service was rejected becauseédndity card number was
the same as the number of the birth certificatea afhild. Upon the

complainant’s query, ImmD searched its recordsdiscbvered the error.
It had indeed allocated the same birth certificatenber (i.e. the future
identity card number) prefixed “Y” to the aforememied child.

The Ombudsman’s observations

172. The mistake was due to the negligence of Imstéif. In

particular, issue of birth certificates with thefix “Y” only began in 1989.
Hence, when the complainant applied for his juerdentity card at the
age of 11 in 1998, ImmD staff should have focused detected the
anomaly.
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173. The Ombudsman, therefore, considered this Eomp
substantiated.

Administration’s response

174. ImmD has accepted the recommendations of Tineu@sman and
has taken the following actions —

(@) To prevent recurrence, internal instructios baen issued and
staff of the Registration of Persons offices haanbleriefed to be
more alert and cautious in the input of personatiqadars,
especially on the accuracy of the applicant’s bictrtificate
number, when processing first time identity cargl@&ations.
Besides, starting from March 2009, the relevantg@ss has been
automated in processing first time identity car@legations from
juveniles aged 11 where the birth certificate numbeused for
retrieval of the applicant’s personal particulamsdonfirmation by
the staff and subsequent allotment of identity carchber in the
computer system. Such procedures have been sedulatan
internal instruction for compliance of the staff,hiah will
minimize human error and ensure accuracy in the idatut;

(b) Through special computer programs, ImmD hasckéd the
database. Eleven similar cases were identifiedngnibe nine
million plus registration of person records. Immill implement
special measures to make sure that no person icages will be
given an existing identity card number; and

(c) ImmD will consider the compensation in accox@®a with the

existing regulations and mechanism upon receipt ofrritten
request from the complainant.
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Intellectual Property Department

Case No. 2008/3417 : Unreasonably rejecting an apgtion for
registration of trademarks

Background

175. On 25 July 2007, the complainant made an egipin for
registration of trademarks to the Intellectual Ry Department (“IPD”)
and paid the application fee. IPD, in responsplagxed in its letter dated
20 August 2007 that the trademarks in questionirarigvo series. The
complainant thus separated the application into two

176. On 19 September 2007, IPD issued a NoticheRegistrar of
Trade Marks’ Opinion (“Notice of Opinion”), requesy the complainant
to file written submissions or to amend the appiccabefore 20 March
2008 in response to the Trade Marks Registry (“Regi)’s objection to
its application for trademark registration. Sinhe complainant had not
responded before the expiry of the time period, IRibte to the
complainant on 20 June 2008 informing that its mppibn was refused.

177. Until the complainant received the letter @nang the refusal of
his application, he believed that the fees werg dald and his application
was still being processed by IPD. The complaimaaintained that he had
no knowledge about the Notice of Opinion issued ®8rSeptember 2007.
The complainant opined that IPD was irresponsibierefusing his
application on the assumption that the complainaurgt have received the
Notice of Opinion posted by local mail, and thag dtomplainant did not
reply within the prescribed period.

The Ombudsman’s observations

178. The Ombudsman considered that the centreeopitbblem was
IPD’s practice of sending out important documenishsas Notice of
Opinion by local mail without setting up any rislanagement mechanism.
Such mechanism could help guard against the rifkson-receipt that
might result in the applicants’ failure to respdadc Notice of Opinion.

179. The Ombudsman considered that having a regaireunder the
law and the Notice of Opinion that the applicantsstrreply within the
prescribed period did not mean the Registry haggntyg notified the
applicants. In the present case, the complaint weactly on the
non-receipt of the Notice of Opinion.
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180. In fact, there could be different reasongéaeiving no response
from the applicant other than inaction on his/hartp For example, it
might be due to mailing mistakes in relation to laice of Opinion or the
applicant’s reply.

181. IPD’s records showed that only a few applisafimed that they
failed to receive IPD’s correspondence. Howevdneg TOmbudsman
opined that the number of such cases was not tine @f the issue.
According to the existing mechanism, applicatioreuld be refused and
considerable fees paid by the applicants woulaleited if no response to
the Notice of Opinion was received. In light oétberious consequences,
The Ombudsman opined that IPD should have made mareful
arrangements and adopted reasonable and practeadumes to ensure
correspondence by mail could be delivered to tipdiemts.

182. The Ombudsman cited the example of Inland Reve
Department (“IRD”) which, like IPD, also sent owtxtreturns by local
mail. Instead of immediately imposing penaltiesne@mbers of the public
who failed to complete and send back the tax ret&kD would first send
out a reminder to these persons.

183. Besides, The Ombudsman stated that othertdsgas which had
direct communication with the public, such as IRBdaRating and
Valuation Department, would let the public knowithveorking agenda, or
provide answers on their websites to frequentlyeddjuestions related to
the issuance of demand notes and payment. P coake reference to
the practices of these departments. The Ombuds$owknthe view that
even if IPD continued to send out letters by maghould take active steps
(such as follow-up mail or phone call) to remind #pplicants to respond
before the deadline expired.

184. IPD pointed out that over 80% of applicatidas trademarks
registration were handled by intermediaries witleirthown reminder
mechanisms. The issuance of reminders by the Reggisuld not serve
any practical purpose in such cases but might pgolbe time taken by the
applicants in dealing with the applications andiriextly lead to higher
agents’ charges paid by the applicants. The Ombadsdisagreed with
this view.

185. Overall speaking, The Ombudsman consideredsIPidcedures

in processing applications for trademark registregihad not fully taken
into consideration the needs of the applicant,thedefore considered this
complaint substantiated.
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Administration’s response

186.

(@)

(b)

(€)

IPD has put forward the following views to T@mbudsman —

Since December 2003, IPD has provided theoopfor its
customers to file applications for registration iotellectual
property rights by either paper or electronic moddf an

application is filed electronically, IPD will commicate with the
e-filer electronically and all notifications willebsent to that
e-filer's designated electronic mail box. IPD wkhow whether
the notifications have been accepted and recoréakei e-filer's
designated mail box. Hence the e-filers (about 66Pall

customers at present) will not experience the @mblof
misdelivery or missed notifications.

As regards customers who file their appliqagidy paper mode,
under the existing arrangement, IPD will issue freatiions by

standard mail. The reasons for non-receipt of roailld be

either —

() the address for service provided by the apypii¢s incorrect
or no longer valid; or

(i) there is a failure to deliver on the partié postal service or
the delivery is interrupted in some other ways.

Any new reminder system that IPD introduces to ifedhe
problem will only be applicable to the second giturabut not the
first one. In fact, the applicants could have desd, by statutory
declarations or affidavits, that the notificatioadhgenuinely not
been received, so that the Registry may considaving the
processing of the application.

IPD has sought the comments of professiondidsovhich handle
applications on behalf of the applicants. Whildgimmp that the
iIssuance of reminders could help reduce the riskoofresponse
by the applicants, the professional bodies opihatl PD should
take into account the following points in considgriwhether or
not to issue reminders —

() The onus should be on the applicant and ienago keep
track of the deadlines. They should not ‘rely’ dme
Government reminders. The Government does notamye
duty to issue reminders and should refrain fronirsgup
such a practice;
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(i) Itis unclear what the legal effect (in terwistrademark law)
will be if the reminder system was to be implemdrdad
the applicants had built up reliance on the remmsgstem.
There will be legal uncertainty if the Registryl$atio issue a
reminder and the applicant does not take any aeffi@n the
deadline;

(iv) If a reminder system for trademark-relatedifications was
to be introduced, why does the Government not dhice a
similar system for other situations where therstestatutory
deadlines before which actions have to be taken?

(v) For those applicants who make their applicetiofor
trademark registration through agents, the ageightrievy
additional charges for handling the reminders.

(d) Overall speaking, the introduction of a renandystem can only
solve part of the problem (i.e. when the addresssfervice
provided by the applicant is correct but he or fhis to receive
the notification). Such a problem may alreadydreedied by the
applicant making a free, simple statutory declarati If a
reminder system was introduced, it may result oréased costs
for the majority of applicants who make applicasotihrough
agents. It may also cause confusion to the pwdicegards the
legal effect of such a reminder system when thezesgors or if
the system is not applied universally.

187. IPD proposes an alternative measure to addréks
Ombudsman’s concerns by adding a note to the Rggisiote informing
the applicants the accorded filing dates. The mdtams the applicants
the lead time required before the Registry issuesther correspondence,
and reminds the applicants to contact the Registingy have not received
further correspondence within that time frame. Trmbudsman accepts
such an alternative solution.
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Labour Department

Case No. 2007/5889 : Mishandling a labour disputdatm against the
complainant

Background

188. On 9 November 2007, the complainant's domestic drelp
approached the Labour Relations Division (“LRD”) dfie Labour

Department (“LD”), lodging a claim against the cdawpant for annual

leave pay.

189. On 13 November 2007, LRD sent a Notice of @iation
Meeting to the complainant, inviting her to attencbnciliation meeting on
22 November 2007. The Notice stated that “thenwdait has recently
lodged claim at this department against you foruahtheave pay”, but
made no reference to the amount claimed. Latdrdhg, the domestic
helper informed LRD that she wished to withdraw tfe&m against the
complainant. On 14 November 2007, LRD sent a Wahal Letter to the
complainant, notifying her of the domestic helpevithdrawal of the claim
and cancellation of the conciliation meeting.

190. On 22 November 2007, the complainant werttéaffice of LRD
as per the Notice of Conciliation Meeting and waant informed by the
officer concerned that the domestic helper hadhdlrevithdrawn the claim
and the case was closed.

191. On 30 November 2007, the complainant lodgednaplaint with
The Ombudsman that LD had failed to -

(a) verify and provide the complainant with par#s of her
domestic helper’s claim before calling a concibatmeeting; and

(b) inform the complainant, before she turned upthe conciliation
meeting, that her domestic helper had withdrawrclkaien against
her.

The Ombudsman’s observations

192. Regarding complaint (a), The Ombudsman noed LRD’s

conciliation service aims at assisting employerd amployees in labour
disputes to resolve their differences through sempind informal
procedures and participation in a conciliation nmeggis voluntary. When a
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claimant lodges a claim with LRD, he/she is requibefill in a claim form
stating the items and amount claimed. No exchafhdecuments between
the parties will take place at this stage. If anprfacie claim can be
established, LRD will arrange a conciliation megtirHowever, given its
neutral conciliator role, LRD will not take steps ‘tverify” the claim.
Neither is it appropriate for LRD to do so as isha@o input from the
respondent at this stage. LRD invites the paihedispute to attend a
meeting by serving a Notice of Conciliation Meetingccording to the
established practice at that time, the amountanfrcivas not stated in the
Notice of Conciliation Meeting to the complainantarder to avoid —

(@) any possible misunderstanding that the ambadtbeen verified
by LD;

(b) any possible false impression that LD had piszkthe correctness
of the claim; and

(c) any possible confusion as the claimant mightsnend the claim
before or during the conciliation meeting.

193. The Ombudsman considered that LRD had followeese
established procedures in taking up the case afdh®lainant’s domestic
helper and in arranging a conciliation meetingtha two parties.

194. In view of the above, The Ombudsman acceptadthere were
reasons for LRD not to verify the claim of the datie helper before
arranging the conciliation meeting and not to pdevihe complainant with
information on the amount of the claim.

195. Regarding complaint (b), The Ombudsman ndtatin line with
its established procedure, LRD had notified the @amant by mail about
the withdrawal of the claim and cancellation of ttwaciliation meeting.
The Withdrawal Letter had been sent to the sameeaddas that on the
Notice of Conciliation Meeting and it had not beseribsequently returned
by the Post Office.

196. To prevent occurrence of similar incidents,DLRas instructed
staff to collect the telephone number of the regponfrom the claimant at
the intake of each case and, after sending out\titledrawal Letter, to

telephone the respondent notifying him/her of thidadvawal of the claim

and cancellation of the conciliation meeting.

197. Given that there was a week between sendmgadlhification of
cancellation and the arranged meeting, The Ombudsmasidered it not
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improper for LRD to issue the Withdrawal Letterttee complainant by
post. It was unfortunate that the letter had eathed her.

198. Overall speaking, The Ombudsman found the &tanip
unsubstantiated. Yet The Ombudsman has made mmeeodation for LD
to follow up.

Administration’s response

1909. LD has accepted The Ombudsman’s recommendatidnhas
revised its claim form in consultation with the R&nent of Justice by
incorporating an important notice/disclaimer th&t does not represent or
endorse the accuracy or reliability of any of thisrmation or content of
the claim stated therein. In order to facilitatenciliation, with the
claimant’s consent, a copy of Part Il of the cldmm with information on
the items and amount claimed will be sent to tlspoadent together with
the Notice of Conciliation Meeting. The revisedinot form has been put
into use with effect from 2 January 2009.
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Lands Department

Case No. 2007/2180 : (a) Failing to properly followp a complaint
about flooding problem; and (b) Failing to inform the complainant of
the progress of her case

Background

200. The complainant had complained to the LandgaDment
(“LandsD”) about frequent flooding on a street dgrithe rainy season.
The Department allegedly promised to look intorttater, but the problem
persisted.

201. The flooding was caused by a car park on Gowent land at one
side of the street. One of the standard conditioihghe Short Term
Tenancy (“STT”) required the car park operator esaht to provide
drainage channels, but the District Lands OffideL(©”) under LandsD
had failed to enforce that condition.

202. LandsD stated that there had never been aoytref flooding in
the area before the site was put out to tenderinBuhe discussion at the
District Lands Conference regarding the proposétthte of the site by
open tender, none of the representatives from albygartments suggested
that the tenant be required to provide drainagenmdla. As a result,
although such was a standard condition in the Gér@onditions of all
Tenancy Agreements, such requirement had not bemte ma special
condition of the STT in question. It would, thered, be illogical to assume
tenderers to have included the cost of construalragnage channels in
their bids. Accordingly, LandsD did not considemlppropriate to take
action against the car park operator for failurprtovide drainage channels.

203. In the event, at DLO’s request, the Drainageifes Department
(“DSD”) carried out overall improvement to the drage of the street.

The Ombudsman’s observations

204. The standard and special conditions of a SWouls both carry
force and the parties signing the STT should complytenderers should,
therefore, be aware of the tenant’s obligation tmstruct drainage
channels. Cleary, DLO had the responsibility tdosse that lease
condition. Even if DLO wished to waive this reqnrent for the car park
operator, it should have sought proper authoritytfanstead of exempting
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the car park operator on the lame excuse that auelquirement was not
stated in the special conditions in the STT.

Administration’s response

205. LandsD generally accepted The Ombudsman’smeemdations
and has taken the following actions —

(@) DLOs have been reminded to take enforcemeamnscagainst
tenants who breached the conditions stipulatedifsSand not to
relax tenants’ obligations without justificationsnda proper
authorisation;

(b) Consideration is being given to adding a npacgl condition for
“Construction of drains and channels” to the madterument so
that the tenant’s obligation in this respect wil tlearly defined
under the Tenancy Agreement. It is now under lsgaltiny; and

(c) LandsD would continue to remind their stafirfr time to time to

keep in touch with complainants, so that they wdaddnformed
of the progress of their cases and the remediatunea taken.
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Lands Department and
Leisure and Cultural Services Department

Case No. 2007/2501 and Case No. 2006/4311 : Failingtake lease
enforcement action against a private estate and iag to resolve the
problem of management and maintenance responsibyit for a
recreational park

Background

206. The complainant alleged that the park neareate estate had
been closed for many years and the public couldgaot access to the
facilities there. She considered this a wasteutlip resources owing to
the failure of Leisure and Cultural Services Depart (“LCSD”) and
Lands Department (“LandsD”) to resolve the probErmanagement and
maintenance responsibility for the park.

207. In March 1997, LandsD and the developer ofpheate estate
executed a new land grant in which the special itiond required the
developer to provide at its own cost public faightin the local open space
where the park was located. The developer shaddre that the facilities
would meet the requirements of the Director of Llsandvioreover, the
developer was to be responsible for managing andtanaing the site and
bear all the expenses.

208. In November 2000, having consulted the reledmpartments,
LandsD issued a Certificate of Compliance to comfthe developer’'s
compliance with all the conditions of the new grarih December, the
Owners’ Committee (“the Committee”) and property nagement
company of the estate asked Government to taketbggrark.

2009. LCSD refused to do so while LandsD pointedtbat the special
conditions of the new grant stipulated that Govesntrauthorities had no
obligation to take back the local open space or @any thereof. As the
owners of the estate were unwilling to continuehviite responsibility to
manage and maintain the park, the management conae&ided to close
it.

210. Through LandsD, LCSD had repeatedly remindedtommittee
and management company to comply with the speoiadlitons and to
improve the substandard playground equipment. Kewdhey made no
positive response. LCSD held that Government showit waive the
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responsibility of the developer or property ownest because they refused
to comply with the lease conditions.

211. At the Committee’s request, LandsD consuhedliown Planning
Board (“TPB”) in December 2007. TPB replied thage if the playground
equipment was removed, the planning requirement ldvawt be
contravened so long as the site remained a locah gpace available to
Government and the public at all reasonable tinfdsee Committee finally
agreed to reopen the park, but would fence offplagground equipment
temporarily until a consensus on a long-term areamgnt could be reached
among the property owners.

The Ombudsman’s observations

212. The Ombudsman agreed with LCSD that Governstemild not
unconditionally waive the responsibility of the yate developer or
property owners and use public money to manageethesreational
facilities. However, LCSD could have given timelymment on the safety
standard of the facilities. It was not until Novaen 2002 when LCSD was
considering taking over the park that it found falities substandard.

213. LandsD had been tolerant towards the develapdr property
owners and adopted a conceding attitude. Withoch & complaint, the
problem would have remained unresolved. The Ombadswas aware
that LCSD wanted to be fair and reasonable anchdidvish to take over
the park too hastily. However, had LCSD managexkpain clearly at the
right time, the public would not have gained theomg impression that
Government was slipshod.

214. LandsD emphasised that re-entry on leasedNdasd very drastic

measure that should not be taken lightly. Susperdienforcement action
was not justifiable even though due regard hacktgiben to the sentiments
and expectations of the residents. The Ombudsnomsidered the

complaint against LCSD partially substantiated #mat against LandsD
substantiated.

215. The Ombudsman was pleased that the DevelopBerdgau
(“DEVB”) had begun a comprehensive review of iti@oon the provision
of public facilities and open space in private depments. It is hoped that
similar situations could be avoided in future.

Administration’s response

216. Lands D has accepted The Ombudsman’s reconatiensl and
has taken the following actions —
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(@) The District Lands Office (“DLO”) of LandsD &eacarried out
monthly inspection to ensure that the area is dpahe public.
The park is now open to the public between 9:00 amn
10:00 p.m. daily;

(b) The LandsD Headquarters has conducted a dreakether there
are other similar cases. Part of an open spaaaather private
estate was once found not open to the public beadauss needed
for carrying out maintenance works. The works hasvehave
been completed recently and the entire open sgau@n open to
the public;

(c) The policy of requiring developers to provaled manage public
open space in their private developments is beawpewed by
DEVB. The Legislative Council Panel on Developmgistussed
the subject thrice on 22 April 2008, 8 December&@a0d 26 May
2009.

217. LCSD has also accepted the recommendationcamgleted a
review on the adequacy of public playground equipier children in the
district. While currently it has not been laid dow the Hong Kong
Planning Standards and Guidelines any standardeoprovision of public
playground equipment for children, LCSD seeks tovpate playground
equipment in open spaces as far as possible und®ahcircumstances.

218. At present, LCSD provides a total of 42 puipli@ygrounds for
children in sitting-out areas and parks under imagement for use by the
public in the district. In addition, there arealaround 136 children’s
playgrounds provided in public housing estatedieyHousing Department
and around 102 children’s playgrounds providedrivgbe housing estates.
They are for use by the public housing tenants thedprivate housing
residents respectively. In response to the requfetste District Council,
LCSD has also recently incorporated children’s gtaynd equipment in a
new district open space project under planning.

2109. Children’s playground equipment is also avwddan a park and
two playgrounds managed by LCSD just a few minuteslk from the
housing estate in question. Moreover, childreteyground equipment is
also provided in public and private housing est&besise by the tenants
and residents.

220. Since the Committee concerned has not opehedptiblic
playground equipment for children in the housinga&ss sitting-out area
to the public for years, even if the Committee deshes the existing
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substandard public playground equipment for childre that sitting-out
area, LCSD is of the view that the public playgrduaquipment for
children currently available in the district, indlag those in the sitting-out
areas and parks near that housing estate, cantheedemand from the
public. LCSD will continue to respond to the vieafghe District Council
and the local community and take into account migotors such as the
development in the district, changes in the popuiatage distribution,
provision of existing facilities and their utilisan rate when providing new
public playground equipment for children in suigabpen spaces for use by
the public.
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Planning Department

Case No. 2008/3034(l) : Unreasonably refusing to @vide the minutes
of a Town Planning Board meeting

Background

221. On 27 June 2008, the Kennedy Road Protecticrugs(“the
Group”) complained to The Ombudsman against therfitg Department
(“PlanD”) for refusing to provide the minutes offawn Planning Board
(“TPB”) meeting. The minutes sought by the Grouprevclassified as
confidential and related to a meeting in Novemb889 where TPB
decided to —

(a) impose a standard condition on planning apgdraequiring all
permanent development projects to commence withimelimit
(normally two years); and

(b) adopt as a general guideline the approval widimg plans to
constitute commencement of development.

222. On 22 April 2008, the Group wrote to the TREBI®tary to request
the above minutes. The TPB Secretary refusecetiigesst on 16 June 2008
on the grounds that “the minutes of the Board mgath November 1989
on the matter are confidential and hence cannohdde available”. The
TPB Secretary also advised the Group that theai3iPB’s decision in
November 1989 had been incorporated in the releV&B Guidelines
promulgated to the public.

223. On 27 June 2008, the Group repeated the reuiianD, which
holds a copy of the minutes. PlanD rejected it4Qduly 2008 on the same
grounds as given by the TPB Secretary.

224. On 22 July 2008, The Ombudsman informed Plabbut the
complaint from the Group and requested PlanD teigeoresponses to his
inquiries.

225. On 4 November 2008, The Ombudsman decidedrduct a full
Investigation to examine the issues in greatertdept

226. Upon The Ombudsman’s further inquiries, Plaamiued that
since the gist of TPB’s decision in November 19&&l lalready been
promulgated as TPB Guidelines, there was no comggiublic interest to
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justify disclosure of the minutes on the delibemas. PlanD further
explained that provided that the TPB Secretariatles public enquiries in
accordance with TPB’s practices and guidelings,nbt necessary and not
practicable for the Secretariat to submit all puldnquiries to TPB for
deliberation. The minutes in question were gradednfidential”.
Accordingly, the Secretary rejected the Group’suesty without consulting
TPB; so did PlanD.

2217. Upon The Ombudsman’s insistence, the TPB &egreonsulted
TPB on the Group’s request on 3 and 12 DecembeB.20@fter
considering legal advice, TPB on 12 December 2088dicned that the
minutes should not be disclosed. It is TPB’s |let@ading practice not to
make public papers and minutes containing legalcadwotected by legal
professional privilege. This practice was adoptetbre the meeting in
November 1989.

The Ombudsman’s observations

228. The Ombudsman stated that given TPB’s confiomahat the
minutes should not be disclosed, for the reasaatedtit is evident that
PlanD is not in a position to accede to the Grougtgiest. However, The
Ombudsman considered it inappropriate for PlanDimdtave focused on
its position as a Government department governedhey spirit and
principles of the Code on Access to Informatiomé“CCode”). It was also
presumptuous of it to have simplistically repedtexigrounds given by the
TPB Secretary when rejecting the Group’s requeshi® minutes, without
ascertaining whether TPB still wanted to maintanfentiality.

229. The Ombudsman accepted that it should noebessary for the
TPB Secretary to submit all public enquiries oruesjs to TPB itself for
decision. However, the TPB Secretary cannot ptitpdoe representative
of the TPB on all matters either. In this partasutase, since PlanD was
holding the requested information and at the same serving as TPB'’s
Secretariat, the Department should consult TPH itbe real owner of the
information.

230. As PlanD had not fully taken account of thgureements of the
Code when handling the Group’s request for the TRIButes, The
Ombudsman, therefore, considered this complainighigrsubstantiated.

Administration’s response

231. PlanD has accepted The Ombudsman’s recomni@maaud will
carefully follow both the letter and spirit of tld®ode in handling requests
for information.
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Social Welfare Department

Case No. 2006/4299 : Mishandling a complaint abo@b cases of abuse
of mentally handicapped service users by staff in sheltered workshop
operated by a non-government organisation

Background

232. The complainant was a staff member of a nomigonental
organisation (“NGO”) from 2004 to 2005. He firstrote to The
Ombudsman in May 2006 stating that he had uncovééethcidents of
staff abuse of mentally handicapped service useassheltered workshop
operated by the NGO. Although he had reportednitidents to his senior
management, the NGO failed to comply with its owervie Quality
Standards (“SQS”) in notifying the parents or gueand of the victims or to
properly deal with the staff members concerned.

233. As the NGO is not subject to The Ombudsmanisdiction, the
complainant took The Ombudsman’s advice and comgdato the Social
Welfare Department (“SWD”), which is responsibleg foonitoring the
operation of Government-subvented NGOs, in Juné.200

234. In November 2006, the complainant wrote agtn The
Ombudsman, alleging that SWD had mishandled hisptaint about the
cases of abuse.

235. He commented that the NGO should, under it$,S@form
parents or guardians of the victims and, undeagedircumstances, report
the abuse cases to the Police. Meanwhile, SWalthgy to ensure that
subvented NGOs meet their SQS.

The Ombudsman’s observations

236. The Ombudsman is empowered to investigate leom from

persons who allegedly have sustained injustice emsequence of
maladministration by Government departments an@icespecified public
organisations.

237. In this case, the complainant was not onehefdervice users
concerned, or a parent or guardian of any of thAsihe was not a victim
of the alleged abuse, he could not be regarde@asdsuffered injustice
from the outcome of SWD's investigation of the casdhe Ombudsman
therefore adjudged his complaint purely from thglarof whether SWD
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had duly responded to and taken action on a rémort him as someone
who claimed to have had knowledge of abuse casas MGO.

238. The Ombudsman considered that SWD had promgsthonded to
the complainant’'s report by referral to the NGO dater diligently
investigated into the alleged abuse. From theeasiglted in paragraph 237
above, The Ombudsman, therefore, found the contplasubstantiated.

239. However, The Ombudsman considered that them wertain

deficiencies in SWD’s handling of complaint agaitist NGO concerned
about abuse of service users. SWD’s guidelinebamling complaints
against NGOs did not specifically cater for compigiabout abuse of
service users. For vulnerable clients, whetheyr tiwre minors or disabled
persons, mental or physical, the Ombudsman belidvey were owed a
higher duty of care. The Ombudsman consideredhleaguidelines should
stipulate that if a complaint is about abuse, SWibDuéd immediately

commence investigation.

240. While the nature of those individual casesofeéd up by the
NGO concerned varied, from verbal harassment tautssunder the
NGO’'s SQS, The Ombudsman considered that they dhioave been
regarded at least as non-serious cases of abuke. Ombudsman was
puzzled by SWD’s acceptance of the NGO’s assessthantthey only
amounted to “improper handling or manner or languaigstaff”.

241. The Ombudsman considered that SWD shouldimpiysrely on

the NGO’s assertion and accept the NGO’s investigatesults. SWD
should have sought to interview all 16 service sigen a confidential
basis) for its own assessment and take follow-tipra@s appropriate.

242. For consistent and proper handling of allegades of abuse
among subvented NGOs, SWD should devise procedundklines on
crucial aspects, viz —

(a) requiring NGOs to notify the victim's parent guardian of any
alleged abuse whether “serious” or not, and refperincidents to
SWD; and

(b) setting out provisions on how to follow up the allegations of
abuse (including investigation, interview with thparties
concerned and record-keeping) and what proper tatterand
aftercare to give to alleged victims.
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243. In the light of SWD’s inadequacies in the abaespects, The
Ombudsman considered the case substantiated oineratieged by the
complainant.

Administration’s response

244, SWD has accepted the Ombudsman’s recommensdaditd has
taken the following actions —

(@ SWD has requested the NGO concerned to impleme
improvement measures and report in three montimsé tits
implementation progress. Based on the observatoade in
SWD'’s visit to the sheltered workshop in questiorSeptember
2008 and the NGO's report of 1 November 2008, SWiiswered
that the improvement measures pledged by the NGferned
have been carried out. In fact, no alleged abnsklent in the
workshop has been reported since the NGO conc@ledded to
make improvement in January 2007;

(b) SWD has strengthened its internal guidelings fandling
complaints against subvented NGOs concerning abudes
vulnerable persons notably children, elders andpleeavith
disabilities by conducting direct investigation anpeceipt of such
complaints;

(c) SWD has distributed the revised guidelinehi¢adquarters and
district offices staff. Responsible staff has be&equested to
observe this revised set of guidelines and to leaaliikged abuse
cases with care in future; and

(d) In the light of this case, SWD set up a WogkiGroup on
Procedural Guide for Handling Mentally Incapacitatddult
Abuse Cases in September 2008 comprising repreisestérom
NGOs and service users to develop guidelines spaityf for
handling abuse cases of mentally handicapped perso8WD
expects that the draft guidelines will be readythsy end of 2009
for consultation with relevant stakeholders, such ralevant
government departments, NGOs and parents’ groups.
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Case No. 2007/2665 : Unreasonably refusing retrosgere payment of
disability allowance to the complainant’s deceasewhother

Background

245.  The complainant’s mother (“Ms A”) had been certifiseverely
disabled by a medical officer and hence grantedalidisy Allowance
(“DA”) by the Social Welfare Department (“SWD”). Neén her case was
due for review after a year, SWD lost contact witr and so could not
confirm her continued eligibility. Her DA paymemtas thus stopped.
Subsequently, Ms A passed away.

246. The complainant was dissatisfied that SWD-had

(@) rashly closed Ms As DA case without first doting a home
visit; and

(b) unreasonably refused the retrospective payroEmA after Ms
As death.

247. In January 2005, based on the doctor's medgsdssment report,
SWD granted DA to Ms A for 12 months. Towards &m&l of that year,
SWD staff tried to contact Ms A for case reviewdalling her telephone
number in the Department’s computer records. Hamnethat number was
invalid. SWD staff then followed departmental gelides and sent her
three notification letters, the last one by regesemail. Since those letters
had neither been responded to nor returned fordetimery, SWD decided
to stop issuing DA to Ms A.

248. In February 2007, the complainant informed Siv& Ms A had
passed away in January 2007 and requested thspetitive payment of
DA, to which she considered Ms A to be entitled foe period from
January 2006 to January 2007. SWD rejected heestq

The Ombudsman’s observations

249. Regarding complaint (a), The Ombudsman folrad the staff
concerned had complied with SWD guidelines. It waly after three
notification letters had been issued to Ms A withaay response that her
DA case was closed.

250. However, on re-examining Ms A’s case file, SW4dl discovered
that the contact telephone number in her medicsdsssnent report was
different from that in the Department’s computerarels. Moreover, the
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report also showed her son’s mobile telephone numb¢ad the staff
concerned noticed and tried those numbers, thehtrhigve been able to
contact Ms A.

251. As to whether a home visit should have beerducted, since
home visit was not an essential step in DA reviewcedures, The
Ombudsman would not consider it maladministrationSWD’s part for
not having conducted a home visit in this caseat®aid, SWD should
certainly have been more sensitive to cases lilseathe, the client being
over 80 and seriously ill, hence possibly havinifjalilties in reading or
responding to SWD’s letters. In such circumstamchpme visit should
have been conducted.

252. In sum, there was clear negligence on SWD'd. paThe
Ombudsman, therefore, considered complaint (ajgligrsubstantiated.

253. Regarding complaint (b), according to the gyobf SWD, to be

eligible for DA, one has to be certified severeiyathled by a doctor of a
public hospital or clinic. As Ms A had not undengomedical review and
there was no medical assessment report to certifysbvere disability
during her final year, SWD could not agree to #&teaspective payment of
DA as requested.

254. The Ombudsman found SWD bureaucratic. Itrhigded the very

intent of the DA scheme, i.e. to help those seyatsabled. Owing to the
special circumstances mentioned above, medicakweeould not have

taken place and hence no medical assessment repad have been

produced. Nevertheless, according to Ms A’s earfiedical assessment
report and her final medical records, her dememtich never shown any
improvement and she also had a heart problem, rdausiring constant

care. It should take only common sense to recegkiis A as being still

“severely disabled” and eligible for DA in her fingear.

255. While SWD had followed its policy and guidels it showed a
lack of flexibility and compassion. The Ombudsntteyefore, considered
complaint (b) partially substantiated.

Administration’s response

256. SWD has accepted the Ombudsman’s recommensdaditd has
taken the following actions —

(@) SWD has been reminding staff concerned to beemareful in
referring to the records, and to ensure the acgwbclients’ data
in the computer record to facilitate effective coumcation;
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(b) SWD has repeatedly reminded frontline staféove their clients,
especially the elderly and feeble, with a proactwarm-hearted,

polite and caring attitude at all times, and

(c) This case has been used as an example in lsiafing and
training sessions.
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Case No. 2007/5721(l) : (a) Failing to inform the amplainant
iImmediately that his daughter was admitted to a raige for women; (b)
Unreasonably asking for a written statement from tle complainant
that he would not contact the Department’s headquéaers and refusing
to provide him with a copy of that statement; and ¢) Unreasonably
refusing the request by his lawyer for information about his
daughter’'s case

Background

257. The complainant divorced his ex-wife in 200@&l at the time,
they consented that the custody of the daughtevdsted with the
complainant. About half a year later, the ex-wifeved back to live with
the complainant. On 8 October 2007, the ex-wifel #me daughter
approached the Social Welfare Department (“SWD”")y #&ssistance
alleging that they were battered by the complaiaantworried about their
personal safety. As such, the social worker aedrigr the ex-wife and the
daughter to be admitted to a women refuge cemftehat time, the social
worker advised the ex-wife to contact the complaipndut she declined
saying that she would need to consider the maiténdr.

258. As child abuse and spouse battering were stespehe case was
transferred to the Family and Child Protective &av Unit (“FCPSU”) of
SWD on 10 October 2007 for follow-up services. dratipon the enquiry
from the police, SWD informed the police of the dition of the ex-wife
and the daughter. On 12 October 2007, social wark&WD contacted
the ex-wife. Still feeling unsettled at the tinttee ex-wife could not decide
if she would inform the complainant of their comalit The social worker
thus decided to have an interview with the ex-wifiel5 October 2007 and
then contact the complainant afterwards.

259. On 13 October 2007, SWD received a fax froenabmplainant
requesting to have his daughter back immediatélfnie social worker
arranged for the ex-wife and daughter to meet ¢tingptainant at the police
station.

260. On 26 October 2007, SWD conducted a Multiigisary Case
Conference (“MDCC”) for suspected child abuse withembers
unanimously agreed to establish the case as agahysid psychological
child abuse case. The complainant attended the ®B@ did not accept
the welfare plan for his daughter as recommendethbyMDCC. The
Chairperson of the MDCC (i.e. staff of SWD) thusaaged an interview
with the complainant on 30 October 2007 to expiaidetails the welfare
plan for the daughter, the procedures for applyorgCare or Protection
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Order and variation of custody. After the intewjethe complainant
expressed appreciation for the assistance of tleealsevorker and

Headquarters of SWD. The Chairperson suggestaédhitbacomplainant
could express his appreciation in the form of &m@wid undertook to fax the
note to Headquarters for him and put a copy on filhe complainant
agreed and wrote a note.

261. The complainant made a data request throwuglhatmyer on 30
October 2007 for copies of statement as well ascakdnd psychological
reports on his ex-wife and daughter.

262. On 4 and 5 November 2007, staff of SWD expldito the

complainant the regulations as well as restrictiohshe Personal Data
(Privacy) Ordinance (“PD(P)O”) and the reasons rot being able to

provide data relating to the ex-wife. The compaihdecided to request
only for information relating to his daughter. Tistaff gave the

Application for Access to Information of the Coden dAccess to

Information (“the Code”) to the complainant for liiata request.

263. On 7 November 2007, SWD informed the complatiadawyer

that SWD had contacted the complainant directly assisted him to
complete his data request. According to the with@complainant, SWD
would reply the complainant direct and not the lawySWD provided the
complainant with a reply on 26 November 2007 reigartiis data request.

The Ombudsman’s observations

264. The Ombudsman considered all three pointseo€omplaint and
found them unsubstantiated.

265. The Ombudsman was of the opinion that the iéx-approached
SWD for assistance alleging that she and the deuglad been abused by
the complainant. SWD arranged for them to be adahito the women
refuge centre out of concern for their personatyadnd did not inform the
complainant out of the respect for the ex-wife’shvi The Ombudsman
considered that it was a prudent and reasonaldagement. Although the
complainant later found out the whereabouts ofdaisghter through the
police, SWD did not have the intention of not catitay the complainant.
Rather, SWD had advised the ex-wife to notify tbenplainant about the
condition of the daughter. As such, the complétwas considered not
substantiated. Nevertheless, the Ombudsman coeditiegat SWD should
appreciate the concerns of the complainant ovedalughter. If it was not
appropriate to disclose the daughter’s actual addi®WD should ease the
mind of the complainant by letting him know tha¢ tthaughter was under
the care of SWD for the time being.
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266. With regard to the writing of the note and téfisal to provide a

copy of the note to the complainant, the complaiaawl the staff of SWD

gave different accounts of what had happened. dByngon sense, the staff
should have no reason not to let the complainare bacopy of the note or
stopping him to contact the Headquarters of SWDhe Dmbudsman

deduced that it might only be mis-communicationaein the two parties
and concluded that the complaint (b) was unsulistadit

267. The Ombudsman believed that the complainadt requested
SWD to provide him with data relating to his dawghtSWD had replied to
the complainant’s lawyer clearly stating that tieenplainant agreed with
SWD replying him direct and not the lawyer. As twmplainant had not
raised any objection regarding SWD'’s reply eitlmeperson or through his
lawyer, it was reasonable for SWD to consider thatwritten request from
the lawyer had concluded and replied the complaidaectly regarding
the data request. The Ombudsman considered thepl&iom (c)
unsubstantiated.

268. Nevertheless, the complainant was actualgingia request to
have access to data relating to his daughter.stéfieshould have provided
him with the PD(P)O Data Access Request Form idstéghe Application
for Access to Information under the Code. Thisggase to the difference
in the handling procedures that followed. At timel,eSWD informed the
complainant that his request was handled and cereidin accordance
with the provisions of the PD(P)O. If he wantedlddge a complaint
against SWD for its decision, he could approacHtineacy Commissioner
for Personal Data. If he had any enquiry in respé¢he procedures of
handling his request, he could approach SWD. Theb@lsman
considered that whether it was appropriate for SW/i2fuse the request of
the complainant was a matter of interpretationhef PD(P)O and he was
not in a position to comment. Nevertheless, Théb@msman was of the
opinion that SWD had not followed the proceduresstgsulated in the
Code by referring to the reason(s) set out in Paitthe Code for refusing
to disclose the information and had not informeel ¢omplainant of the
channel of internal review as well as the optiotodfjing a complaint with
the Ombudsman if he was not satisfied with SWD&slen.

Administration’s response

269. SWD has accepted the Ombudsman’s recommensdainal taken
the following actions —

-75 -



(@)

(b)

SWD would remind staff to consider the feediragnd needs of all
family members when handling similar family dispetses and
adhere to the related procedural guidelines, sgcRracedural
Guide For Handling Child Abuse Cases, Procedurati&ines
For Handling Battered Spouse Cases, etc. Besgi®f would
step up staff training and clinical supervision,ato enhance
their knowledge and skills when dealing with famidyspute
cases; and

Regarding training on the Code, SWD organialls every year
for newly recruited staff to ensure that their Hangl of data
requests by the public could meet the requirematse Code. In
2008-09, a total of seven talks on the subject weganised. In
2009-10, SWD will continue to organise similar miag
according to the number of newly recruited staffe duration of
the talks will be appropriately adjusted with a wieto
strengthening the content. Starting from 20098MYD will also
provide refresher course for staff to ensure they tadhere to the
Code in discharging their duties.
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Case No. 2008/2385 : (a) Improperly suspending tlndd age allowance
of an aided person before his application for disabty allowance was
approved and (b) Mistaking the aided person’s hospal admission
date to be his date of death and stopping his disaity allowance from
that date

Background

270. The complainant’s father (“Mr A”) was a High&ld Age
Allowance (“HOAA") recipient. In October 2007, My was referred by a
social worker in a psychiatric clinic for Higher dability Allowance
(“HDA”) and was assessed to be unfit for makingatesnent by a Medical
Officer. Therefore, the complainant acted as Ms Appointee and was
responsible for handling the application.

271. Mr A’'s HOAA was stopped by Social Welfare Depeent
(“SWD”) on 27 December 2007. As for Mr A’s HDA,was approved on
29 February 2008 and the back payment was covared 87 November
2007. The complainant received Mr A’s HDA in Mar2b08.

272. Meanwhile, Mr A was admitted into hospital2hFebruary 2008
and then passed away on 7 March 2008. The conapitanformed SWD
on 10 March 2008 that Mr A had passed away. Sédas later, the
complainant received a letter from SWD, informihgttthe HDA of Mr A

was stopped from 27 February 2008 due to the dadaitr A.

273. The appointee therefore lodged a complainhag&WD on—

(@) improperly suspending the old age allowancarofided person
before his application for disability allowance wagsgproved; and

(b) mistaking the aided person’s hospital admrssiate to be his date
of death and stopping his disability allowance frinat date.

Ombudsman’s observations

274. Regarding complaint (a), the complainant tibutpat SWD
suspended Mr A’'s HOAA because Mr A was applyingH@A. In fact,
the allowance was stopped by SWD since Mr A wasfieel by a Medical
Officer to be mentally unfit to make a statemednder the circumstances,
appointment of an appointee recognised by SWD wabeldarranged to
ensure Mr A could still receive the allowance thiodr A could no longer
handle the allowance by himself. The Ombudsmaeexhthat SWD’s
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arrangement was prudent and reasonable. Theréfbore,Ombudsman
considered complaint (a) not substantiated.

275. However, The Ombudsman noted that the prawpsdiMr A’'s
application for HDA was quite slow. Although appinent of an
appointee took time and the above two types ofwallce were not
purposely designed for solving financial difficeki, SWD should consider
the importance of the allowance for the elderly ashduld shorten the
“time gap” between the change of different typesal@dwance.

276. The Ombudsman considered that SWD should speethe
appointment of appointee when handling similar saaad should arrange
for the prompt payment of the allowance after thigcantment in order not
to keep the applicant and his family members wgitifrom this point of
view, SWD indeed had room for improvement when Hagdthe
application.

277. Regarding complaint (b), SWD had not mistakerA’s hospital
admission date to be his date of death. Actu&@WD stopped Mr A’s
HDA from 27 February 2008 since payment shouldtbpped on the first
day of the payment month (i.e. the first day ofmppapt month 27 February
2008 to 26 March 2008) of his date of death.

278. Furthermore, the “suspension” did not meahNhvaA would not
receive the payable allowance. SWD would not playance to the bank
account of Mr A’s appointee directly as Mr A wasedased before the pay
day of allowance (i.e. 14 March 2008). The relegiof Mr A could claim
such allowance from SWD through estate claim procesi

279. The Ombudsman agreed that the staff concéradot mistaken
nor confused Mr A’s date of hospital admission afete of death.
Therefore, the Ombudsman considered complaint pdint not
substantiated.

280. However, the Ombudsman considered that tiffecstacerned had
not clearly explained to the complainant the proces. SWD issued on 10
March 2008 the Notification of Suspension of HDAyR&nt to the
complainant (“the notification”). The notificatioget out that “Mr A’s
HDA would be stopped since 27 February 2008” witle reason of
“Applicant was deceased”. The complainant was tstdadably
dissatisfied. This was also the key reason todadgmplaint (b).

281. The Ombudsman commented that the contenteohakification
should be simple and easily understood. Otherwisepuld not serve
properly as a “notification” letter. Although tleers a telephone number
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for enquiries in the notification letter, it coudtily be treated as better than
nothing. Moreover, if there was a clear explamatio the applicant, it
would eliminate the applicant’'s anxiety and the dchefer detailed
explanation from SWD staff after receiving comptain Regarding the
above-mentioned notification letter with the prablef unclear message,
SWD should consider improvement measures.

282. To conclude, the complainant’s two complaioints were both
not substantiated. However, SWD had room for imeneent in other
aspects.

Administration’s response

283. SWD has accepted the Ombudsman’s recommensgatial has
taken the following actions —

(@) In November 2008, staff of the concerned Sdsexurity Field
Unit (“SSFU”) were reminded again at their regudtaff meetings
that they should handle the appointment of appespgomptly to
ensure the timely arrangement of allowance. SWB &lso
reminded all SSFUs that they should be prudenttamdly in
handling cases involving the appointment of appaEst

(b) Regarding revision to the computer-generatetification letter
used by all SSFUs, SWD has revised the wording as

I"#$% &' ( in accordance with
The Ombudsman’s recommendation; and

(c) SWD has reviewed the existing work proceduaesl made
improvement. The allowance would now be suspeaédfrom
the month following the applicant’s date of deathhis could
avoid the applicant’s allowance being suspendeihgtine period
when he was still alive, or any dissatisfaction sgali by the
suspension of allowance due to other reasons. fdsstaken
effect since April 2009 through adjustments to ¢benputerised
system.
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Transport Department

Case No. 2007/4056 : Shirking responsibility to tak enforcement
action against illegal parking of bicycles at a pulic transport
interchange

Background

284. The property management agent (“PMA”) of a residént
complex had complained to various Government deyants about illegal

parking of bicycles at the public transport intenege (“PTI”) underneath
the complex. The problem had persisted for oneadmalf year. The PMA
thus complained to The Ombudsman against the deeats for shirking

responsibility. The Ombudsman found the Transdoepartment

(“TD”) primarily responsible.

285. The PTI was built by the developer of thedestial complex and
then handed over to the Financial Secretary Ingatpd as required by the
land lease. Later, TD took over the PTI as the department.

286. Section 344 of the Accommodation Regulatiansiges that the

user department, after taking over such a propstigll manage it and
monitor its operation and utilisation. TD shoulierefore, be responsible
for managing the PTI in question.

287. However, TD pointed out that the managemetite@PTI should

be the “shared responsibility” of all those depats listed in a
Maintenance Schedule (“the Schedule”) drawn up Iy Highways

Department, setting out the duties of various depamts in maintenance
and repairs of the PTI. The Schedule did not spaliwhich department
should handle illegal parking of bicycles. Furthere, there was no
legislation empowering TD to remove such bicyclesissue clearance
notices to their owners. As a result, TD kept mafig the complaint to

other departments for action.

The Ombudsman’s observations

288. The Ombudsman considered that it was ridiculbat TD, the

user department and thus manager of the PTI, had toging to pass to
other departments the responsibility for copingwtite problem of illegal

parking of bicycles at the PTI. Clearly, the Salledrelates to quite a
different subject — maintenance and repairs.
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289. While assistance from other departments nbghtecessary, the
overall responsibility rested with TD.

290. The Ombudsman, therefore, considered this Eomp
substantiated.

Administration’s response

291. TD has accepted The Ombudsman’s recommendadioth has
taken/will take the following actions —

(@) A comprehensive review has been conductethnsultation with
other relevant departments, on the managementmnsispady of
the covered PTls that are handed over to TD. TDtake up
duties relating to the removal of bicycles illegaparked and
causing obstruction at these covered PTlIs, withsiingport of
other departments; and

(b) TD has drawn up and circulated the managemeicielines and
division of duties for the above mentioned PTIshwitie relevant
departments for comments. TD is also discussingh wi
Department of Justice the legal basis about théoaity of
Commissioner for Transport for the clearance egillly parked
bicycles at these PTls.
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Case No. 2007/6091 : Installing railing outside theomplainant’s
vehicle repairs shop without prior notice, thus afécting its business

Background

292. On 17 December 2007, a vehicle repairs shapeground floor
of an industrial building in Tsuen Wan (“the compknt”) lodged a
complaint with The Ombudsman alleging that the $pamt Department
(“TD”) had installed railings along the pavementsde his newly opened
shop without prior notice. Vehicles could not themter the shop and
business would suffer. The complainant filed a glammt with TD on the
day when the railing was being installed. Althoub suspended the
installation works upon an investigation into tlase, the complainant was
still worried about any possible changes in TD'<isien. Thus, the
complainant requested that TD undertake never stalinany railing
outside his shop. But since TD refused, the comaid accused the
Department of mishandling his complaint, and reteegean investigation
by The Ombudsman.

293. A complaint was received by the Lands DepartnitandsD”)
in April 2007 about vehicles frequently going indaout of a certain shop
on the ground floor of the aforesaid building vias@e Peak Road. Upon
investigation, LandsD confirmed that vehicular asc® and from the said
location via Castle Peak Road was in contraventibrihe land lease
concerned. LandsD therefore issued an advisotgriéd the shop in
guestion requesting rectification. At the sameetitlmandsD also requested
TD to consider installing railings on the sectidnpavement outside that
shop so as to prevent unauthorised vehicular atcess from the location
concerned. Upon consultation, the relevant workseveompleted by the
end of December of the same year.

294. On 17 December of the same year, TD receivetgplaint made
by the complainant to the Chief Executive. On #@me day, the
complainant made an inquiry with TD and was giveregplanation of the
rationale for installing the railings. On the"26f the same month, an
on-site inspection was conducted and the complaimas given the
explanation of the land lease condition and TDésiee again.

295. Later, TD furnished the complainant with atten reply at the
end of December, stating its decision to suspemdirtbtallation works
outside the complainant’s shop. However, TD alsiated in the reply that
it would continue to monitor the situation and eawviits decision later.

296. LandsD, upon investigation, confirmed thatieelar access to
and from the complainant’s shop was indeed in ewettion of the
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relevant land lease. In April 2008, LandsD issarddvisory letter to the
complainant requesting the latter to immediatebpstllowing vehicular
access to and from the shop. At the end of Agvél complainant applied to
LandsD for a waiver of the land lease restricteomg LandsD consulted TD
on that application. TD refused to support theliappon.

297. In mid-May of the same year, LandsD gave thmpiainant a
written reply stating, on traffic grounds, that t@mplainant’s application
for a waiver of the land lease restriction had begected.

The Ombudsman’s observations

298. For the sake of public safety and smoothitrfitfw in addition to
the land lease restriction, TD initially considenédhecessary to install
railings on the pavement outside the aforesaidimgl TD had also asked
the Home Affairs Department (*HAD”) to conduct putblconsultation
before finalising its decision to implement theexant works. It was a
reasonable and most appropriate way of handling dase. The
complainant’s shop was not yet in existence dutimggconsultation (June
to July 2007), and it was naturally impossibleH#D or TD to consult the
complainant on the works or even give the compldifyarior notice” then.

299. As regards TD's refusal to undertake nevenstall any railing
outside the complainant’s shop, The Ombudsman deresl TD’s decision
absolutely appropriate.

300. According to the land lease condition, all igkds were indeed
prohibited from accessing the aforementioned bugdvia Castle Peak
Road. The complainant should have acquired anrataheling of the land
lease restriction before renting the shop for bessn That said, the
complainant should never allow vehicles to accesslmop regardless of
whether any railing was installed on the pavemestherwise the
complainant would be in contravention of the laedsle condition and
liable to punishment.

301. The Ombudsman had other observations. IgitiaD decided to
install railings on the pavement for pedestriaresaf The Ombudsman
considered that decision to be in the public irderdUnfortunately, The
Ombudsman found it puzzling as to how the eventthefcase unfolded
later on, and TD’s grounds for suspending the lladian of railings
outside the complainant's shop were, in The Ombuaahssn view,
unfounded.

302. After receiving the complaint made by the ctamant to the
Chief Executive, TD suspended the installation a@ifings outside the
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complainant’'s shop for the following reasons: that location of the

complainant’s shop was farther away from the bagssand minibus stop,
that no complaint about the complainant’s shoplyesh received from the
public, and that TD was not the department resppdmsor enforcing the

land lease condition.

303. The Ombudsman considered it unjustifiable Tiashould decide
to suspend the installation of railings. InitiallyD installed the railings to
lend full support to LandsD’s enforcement of theddease restriction, only
to argue later that the issue should be resolvedugin LandsD’s
enforcement action first, with the installatiorrailings by TD as a strategy
in reserve or a last resort. On the one hand,|&iined that it was not sure
whether it was possible for the complainant to ®dg appeal against
LandsD’s decision, and so it would not be advisdbielD to install the
railings in a rash manner. On the other hand, B0 hot proactively
deliberated over the issue together with Landsi¥ddk out how the two
departments were to cooperate at the action lewAlhile both are
Government departments, departments should endeto/oooperate with
each other and act in concert.

304. Later, the complainant applied to LandsD faraaver of the land
lease restriction. TD advised LandsD of its reffuta support the
complainant’s application.

305. There was an inconsistency between what TD a@adl how it
acted. On the one hand, TD objected to the comgids application for a
waiver of the land lease restriction. On the othand, the department
suspended the installation of railings on the paam@m

306. For the reasons above, The Ombudsman congidesecomplaint
substantiated other than alleged.

Administration’s response

307. TD accepts The Ombudsman’s recommendationbadlready
deliberated on the issues together with LandsD.th&datter’'s efforts to
strictly enforce the land lease restriction had endittle progress, it
suggested that TD proceed with the installationrafings to prevent
unauthorised access to and from the shop concerdedce, TD made a
request to the Highways Department in early Decend@®8 for the
installation of railings on the relevant sectionpalvement on Castle Peak
Road. The installation works were completed orebré&ary 2009.
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Case No. 2008/0226 : Rashly removing the newly iafied bollards on
a pavement and disregarding the safety of pedestma

Background

308. On 22 January 2008, the owners’ corporatiorarofindustrial

building in Tsuen Wan (“the complainant”) lodgea¢@mplaint with The

Ombudsman against the Transport Department (“TOficty, due to the
objection raised by a tractors Concern Group (“@wncern Group”),

removed the bollards that had just been instaltedl®December 2007 on
the pavement outside the vehicular access entrahche industrial

building for the purpose of keeping vehicles, whiam left from Tsuen

Yip Street into Lung Tak Street, from driving ontbat section of

pavement. The complainant thought that TD acte@ irash manner,
disregarded pedestrians’ safety, and removed tharth® without a good
reason.

309. That section of Tsuen Yip Street is an emargeehicular access
with crash gates installed at both ends and “diiales prohibited” signs
erected. TD, in re-installing the western crade gjaat had been removed,
discovered that the original location of the crgsite had trespassed on
private land. Hence it arranged to have the cgasé relocated to the kerb
at the junction of Tsuen Yip Street and Lung Tale&t but some goods
vehicles leaving Tsuen Yip Street took the oppatyuto turn left into
Lung Tak Street via the pavement next to the cgetk. As such, the
complainant lodged a complaint with TD and requ§tP to rectify the
situation.

310. In September 2007, the Traffic and Transparn@ittee of the
Tsuen Wan District Council agreed with TD’s prodasathe installation
of bollards on the pavement next to the said véaicaccess to prevent
goods vehicles leaving Tsuen Yip Street from pasdinrough the
pavement. TD then implemented the scheme onld&sss and the works
were completed in December of the same year.

311. In early January 2008, the Concern Group camgd to TD and
demanded for the dismantlement of the bollard evatld stage protest
action by holding up traffic. The Department thiexided to remove the
bollards first to check such protest that mightseatraffic jam, pending
further discussion with the District Council anderant departments. In
mid-March of the same year, TD and the represemmtof the District
Council concerned and various relevant departmexfitsy making a site
inspection, agreed that it was desirable to rentbeecrash gates at both
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ends of Tsuen Yip Street. The works were complatdday of the same
year.

The Ombudsman’s observations

312. The Ombudsman disagrees with TD’s allegatiah €émergency
vehicular access falls beyond the jurisdictionhef Department. Despite
the fact that cases involving illegal entry to egssrcy vehicular access
should be dealt with by the police, it does notassarily mean that TD has
no “management” responsibilities over the road eomed. In this case,
TD had all along exercised overall “management”’tlod emergency
vehicular access of Tsuen Yip Street, including phmevision and the
removal of the crash gates as well as the ereabioriall vehicles
prohibited” traffic signs. The Ombudsman concluthes it is more proper
to say that TD, apart from taking enforcement agctidvas the
“management” responsibilities of all emergency waldr access
(including the section of Tsuen Yip Street in ttése).

313. In this case, TD first accepted the compldisamiew and
arranged for the installation of bollards and thesnsented to the
dismantlement of the same upon receiving a comiplaisiged by the
Concern Group. However, in consideration of th#hier complaint made
by the complainant, TD decided to remove the cgagls, but with the “all
vehicles prohibited” signs remaining, so that viedsdeaving Tsuen Yip
Street did not need to make use of the pavememidauthe vehicular
access of the industrial building concerned. Astsent, although all crash
gates have been dismantled, Tsuen Yip Street lis asti emergency
vehicular access to which vehicles are denied entry

314. The aforementioned facts reflect that TD hatigiven careful
consideration to the issue and the effectivenefiseo$cheme.

315. If TD had given serious thought to the mattarefully evaluated
various factors and struck a balance among juatibos before arriving at
any decision, the aforesaid installation and digfearent of bollards and
the time and public resources so spent could bedpa

316. Meanwhile, Tsuen Yip Street has for many yéasn used for
loading and unloading purposes, and the crash gastalled by the
relevant authorities have often been vandalisgte problem surrounding
the illegal use of the emergency vehicular accasden in existence for a
long time.

317. TD, knowing that the crash gates had beenaleed for the sake
of driving vehicles into Tsuen Yip Street rathearircomplying with traffic
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regulations, simply relied on the Highways Deparimdor the
re-installation of the crash gates that had bestraleed rather than taking
early action to solve the problem. Such passivaneaof handling the
matter spelt unfairness to the Highways Departrasmell.

318. The Ombudsman hence concludes that the casbstantiated.
Administration’s response

319. TD has accepted The Ombudsman’s recommendadiott has
taken/will take the following actions:

(@) TD, after the completion of an overall reviews now
implementing improvement scheme to Tsuen Yip Stseethat
the emergency vehicular access in question wouldpea to all
vehicles;

(b) TD will give comprehensive consideration befanaking any
decision on proceeding with similar work in futuaetd

(c) TD will continue to keep in close liaison withhe Police to curb
illegal parking and obstruction of the emergendyieelar access.
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Water Supplies Department

Case No. 2007/4684 : Failing to give adequate naid¢o the public
about the cancellation of an enquiry number

Background

320. In September 2005, the complainant startedguai telephone
number but soon received numerous enquiry callardagg plumbers’
licences. She complained repeatedly to Water SagdDepartment
(“WSD”) and demanded action. But she continuedeteive nuisance
calls over two years and eventually complainedrie Dmbudsman.

321. The telephone number was formerly that of WSDicensed
Plumbers Registry. Its use had officially ceasét effective from 1 April

2005. Despite the complaint, some WSD staff wheswaring enquiries
on plumbers’ licences still wrongly gave that numtmethe public as the
number to call for further enquiries. Moreovere tWSD website
continued to list that number as one of its engaugnbers.

322. Meanwhile, a WSD staff member who taught part-tiatean
Vocational Training Council institute thought thember to be still valid
for WSD enquiries and released it to his students.

The Ombudsman’s observations

323. WSD indicated that before use of the telephmmaber ceased, it
had notified various parties through its extermad@ncement and internal
notification arrangements. However, The Ombudsomasidered that the
parties concerned had not been fully informed.

324. In internal communication, although mattersnossning
plumbers’ licences had been taken over by the @hetoTelephone
Enquiry Centre, some staff members (including sahehe Enquiry
Centre) were found repeatedly advising enquirergdlb that number.
Some other Enquiry Centre staff were apparentlyam@tre of their duty to
answer such enquiries.

325. As regards external communication, WSD explhihat since the
number was not for use by other departments, thesewot notified
individually when its use ceased. The Ombudsmansidered this
unsound as District Offices often had to answdetkht public enquiries,
including those on WSD services.
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326. The Ombudsman considered that WSD had fadedxamine
thoroughly the crux of the problem when it follomeg the complaint. It
had left it to individual staff members to handie problem on their own
and make different decisions each time the comaldiraised a new issue.
As the handling lacked coordination, thorough dssoon and examination,
only a partial solution was offered each time a plamt was received.
That some staff members continued to give the pibé ceased telephone
number actually prolonged the complainant’s tele@ouisance.

327. Against this background, The Ombudsman corsidehe
complaint substantiated.

Administration’s response

328. WSD has accepted The Ombudsman’s recommensaénd
taken the following actions —

(@) WSD has reviewed its complaint handling mecéraniand
procedures and issued instructions requiring thevaat staff to
pay more attention to those complaints that aretriage and have
not been resolved after a long time, and to noti&§r supervisors
where necessary and at an appropriate time foowellp and
handling;

(b) Asrecommended by The Ombudsman, when graappgoval to
staff for outside works, WSD will remind the staifits approval
letter to provide outsiders accurate and updatéairmation in
connection with WSD;

(c) WSD has reviewed its internal notification nacism and issued
instruction requiring all relevant staff in the @uwer Services
Branch to implement appropriate measures to enhamzk
strengthen the internal notification mechanism wpidwticular
emphasis on situations where —

(i) the content of notification involves updatingf official
correspondence addresses and telephones; and

(i) ensuring the notification is effective if thieformation is
likely to be accessible to the public; and

(d) Itis one of WSD’s mission to adopt a custoimeented approach
in its delivery of services. WSD will keep on rewing its staff of
this value in providing their services in their Igavorks. Also,
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WSD will continue to provide training to its frohte staff in a
bid to enhance service quality and manner in dgalwith
customers. For example, during the period betwasptember
2007 and January 2008, WSD conducted the Custosreic8s
Workshop for more than 700 frontline staff, advouatits
customer-oriented values as well as teaching themskills of
dealing with customers. In June and July 2008, \W&Wided a
series of training on staff counselling to supeykgswho were in
the middle management levels of the Customer Teleph
Enquiry Centre and to enhance their skills in cor&to service
delivery to enable them to handle customers’ comfdamore
effectively and to provide appropriate guidance assistance to
their subordinates.
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Part Il
— Responses to recommendations in direct investigam cases

Efficiency Unit

Case No. DI/161 : Effectiveness of the Integrated & Centre in
Handling Complaints

Background

329. Since The Ombudsman’s direct investigatior2@03 into the
overall operation of the Integrated Call Centre QJCto examine its
effectiveness in handling complaints against Gowvemt departments, The
Ombudsman had continued to receive complaints alisutomplaint
handling. Concerned that this might suggest newootinuing systemic
deficiencies in ICC’s arrangements, The Ombudsnemnded to conduct a
follow-up investigation on the subject.

Administration’s response

330. The Efficiency Unit (“EU”) has accepted The Rudsman’s
recommendations. and has taken / is taking theviallg actions —

(@) Ata more strategic level, a review is beindemaken to establish
whether the role of 1823 Call Centre (1823) shdaddexpanded
and how this can be done on an institutional hsiswill address
the various concerns raised in The Ombudsman’st,epo

(b) EU has reviewed the modus operandi of 18223 1ths amended
its mission statement to make it clear that it ywribvide a caring
and one-stop service for the public to make engsiiand lodge
complaints about its participating departments23lBas dropped
the English term “Government Hotline” and the Clsméerm
*+ " in its Interactive Voice Response System (IVRS)
greeting script. Besides, Customer Services Qfioé 1823 no
longer greet citizens using the English term “1&28zen Easy
Link” or the Chinese term “182§+, ", instead, they use

“1823 Call Centre” and “1823./0 " in their greeting

message. The English name “Integrated Call Ceatrd’Chinese
name ‘12-.34/0 " have been standardised to “1823 Call
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Centre” and “1823/0 " respectively. Meanwhile, 1823 has
been playing an increasingly important role in Hisggd
complaints that cross the boundaries of differegpaitments.
One recent example is the complaint handling mashanon tree
management. Under this mechanism, 1823 functiegha
central point to receive public complaints on treanagement.
1823 will ensure timely assignment of complaints ttoe
responsible departments, monitor case progress, leep
complainants updated in the process. 1823 wiltinae to strive
for better coordination and cooperation in provgia quality
service to the public;

(c) EU has been making substantial efforts in emgagureaux and
departments in clarifying grey areas related tesepartmental
complaints. When 1823 notices unclear areas inrdhes and
responsibilities between different departments, 318%@iill
proactively engineer inter-departmental discussitmsievelop
more clear-cut case referral guidelines. If reeplirl823 would
also take the lead to work with bureaux and depamteto resolve
the complaint. In 2009, 1823 has played an actole in
developing clearer roles and responsibilities opattments
concerned for assigning complaint cases on treeagaament.
1823 will continue with the practice;

(d) 1823 has implemented a mechanism for monitacagg progress
on the 18 day and 14 day after receipt. Once a complaint case
reveals unclear demarcation of responsibility amdegartments,
1823 will alert and discuss the cases with the eorex
departments according to the escalation mechanisihiom
December 2008 to May 2009, 1823 had alerted depatsion
814 cases where the demarcation of responsibilitees unclear.
Through the joint efforts of 1823 and the departtm&oncerned,
these complaints had been resolved subsequentB3 hés
provided value-added coordination throughout theargh

(e) EU has organised a complaints handling senforaall bureaux
and departments in August 2008. During the semitha central
repository service of 1823 was explained. There¢népository
service was also covered at a directorate semimazomplaints
handling held by EU in December 2008. On both sicres,
attendees were informed that EU would help setepservice if
they were interested,;

(f) 1823 has stepped up monitoring of case progeesasure prompt
escalation action is taken;
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(9)

(h)

()

()

(k)

()

(m)

1823 has obtained funding from the Administr@tiComputer
Project Committee to engage contractor to modify existing
agent-computer interface to make it simple and ikgad
comprehensible. The new agent-computer interfadech is
designed according to the requirements of 1823'std@ner
Services Officers, was launched in end of June 2008th the
implementation of this new agent-computer interfaz®ses are
monitored more effectively in the system;

All 1823 liaison officers have conducted reveean the definition
of urgent cases for all subject matters under therview. The
guidelines and handling procedures for urgent casa®e also
reviewed to ensure smooth operation for the Custddeevices
Officers;

1823 has strengthen induction training for neecruits and
refresher training for serving staff to enhancertaerareness and
knowledge in handling urgent complaints;

1823 has openly recognised participating depants with good
adherence record in a complaints handling semiglarin August
2008. An appreciation letter was also sent to omnethe
participating departments to recognise their effort

1823 has reviewed the format and content ofntlbathly reports
to departments with a view to providing more ingghce. 1823
has included complaint analysis and the number \ardue
complaints in the monthly reports to facilitate degment’s case
monitoring. Departments have conveyed positivdlfeek on the
monthly reports. 1823 will continue to review tbentent and
format for improvement;

1823 has engaged an external consultant toy caut regular
surveys on citizens’ satisfaction on 1823’'s comytaihandling
service. Four quarterly surveys of 2008/09 hachlmempleted.
The overall satisfaction rating was improved frol {6 7.7 out of
a 10-point scale. 1823 will continue to condugiiiar surveys to
identify areas for improvement;

1823 has been maintaining close working refetigp with
departments. Apart from liaison meetings, 1823affshas
regular and frequent contacts with subject officdrdepartments
to discuss and exchange views on 1823 operatiasidBs, EU
has conducted a service-wide survey on departmdatsand for
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(n)

(0)

(P)

public enquiry services. One part of the survesp alovers the
client departments’ satisfaction level on 1823 werv The result
shows that 80% of the client departments rated X#28ice as
good or above and that no client department wasatisdied with
1823 service;

1823 has critically reviewed its website antlpity materials to
spell out its role and services, procedures anckftaames in
complaint handling. It has informed client depatits of the
revamped website and requested them to make negessa
amendments or clarifications in their websites attebr publicity
materials;

1823 has requested client departments to mia&et dontact with
complainants and fellow departments where comptexutiple
Issues are concerned; and

1823 has requested client departments to peothid name and
contact number of subject officers in both inteand final replies
to improve accountability and transparency.
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Food and Environmental Hygiene Department,
Home Affairs Department and Lands Department

Case No. DI/163 : Street Management and District Adinistration

Background

331. Over the years, The Ombudsman has been processmgjants
of illegal occupation of streets and ineffectivéoeoement by Government.
In more recent times, our cityscape has been mawed more markedly
by such activities. The Ombudsman views this aenalf overall “street
management”.

332. In November 2007, The Ombudsman declaredtdimeestigation
into three aspects of street management, nameisciainate placing of
skips at roadside, illegal parking of bicycles atdtruction and nuisance
caused by on-street promotional activities.

Administration’s response

333. Food and Environmental Hygiene Department BE), Home
Affairs Department (“HAD”) and Lands Department &hdsD”) have
generally accepted the Ombudsman’s recommendatimhbave taken the
following actions —

Roadside Skips

(@) The Steering Committee on District Administat (“SCDA”)
met on 25 February 2009 to consider the propogahfpermit
system for regulation of roadside skips in Hong ¢onSCDA
noted that the existing legislation does not previte necessary or
adequate legislative backing for a skip permit exyst On the
other hand, under the existing legislative framéuskips causing
imminent danger or serious obstruction to road susEm be
effectively handled under section 4A of the Summ@ffences
Ordinance (Cap. 228). Specifically, the Policeompeceipt of
complaints, will arrive at the scene and arrangerémoval of
such skips as soon as practicable pursuant toosetA of Cap.
228. As for other complaints against skips invadyunauthorised

2 The Steering Committee on District Administrat¢CDA), chaired by the Permanent Secretary for
Home Affairs (PSHA), provides s platform for top magement in various departments to formulate
strategies to resolve difficult inter-departmemtistrict management issues and provide a steeistoid
Officers and District Management Committees (DM@s)enhancing district work.
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occupation of Government land, LandsD will dealhwihem
pursuant to section 6 of the Land (MiscellaneousviBions)
Ordinance (Cap. 28).

Considering that skips serve the practical neddetonstruction
and fitting-out trades, the Administration take® thiew that
complaints against skips not causing imminent daong&erious
obstruction should be handled with proportionality.The
Administration will work within the existing statty powers to
tighten enforcement against skips.

Skips causing imminent danger or serious obstmct®m road
users will continue to be handled by the Policeaurséction 4A of
Cap. 228. LandsD has also put in place arrangenterghorten
the timeframe of enforcement for other complairgaiast skips
involving unauthorised occupation of Governmentllan

(b) LandsD has reported to SCDA its findings o éxisting permit
system of the United Kingdom.

(c) LandsD has issued a set of new internal guegltightening the
timeframe for inspection and re-inspection, remowahd
confiscation of skips constituting unauthorised upation of
Government land.

(d) LandsD has identified a number of black s@otd enlisted the
assistance of relevant District Councils (“DCs”)daDistrict
Offices (“DOs”) in monitoring the black spots agpagpriate.

(e) LandsD will recover the removal costs at tbertif there are
convicted cases.

() The LandsD Headquarters has instructed aliridtd_ands Offices
to publicise the stepping up of action against timanised placing
of skips in public places and public car parks bgarting the
successful clearance operations in their disttwteelevant DCs
and DOs for information and through press releaseptiblic
information.

lllegal Parking of Bicycles
(g) After discussions at the SCDA meeting convemed2007,

departments concerned have agreed to adopt a phveged
approach to tackle the problem —
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(h)

(i)

(i) stepping up clearance operations at blackspots
(i) increasing bicycle parking spaces; and
(i) publicity and public education.

On clearance of illegally parked bicycles, aboujdift clearance
operations were conducted between January and PR§ @nder
DOs’ coordination, with over 3 200 bicycles cleared

Transport Department (“TD”) has continued to idignsuitable
sites to provide bicycle parking spaces in conjamctwith

departments concerned. Between January and M&y 362 new
bicycle parking spaces were provided in the Newiiteres.

Highways Department (“HyD”), in consultation withDJ has
commissioned a consultancy study on innovative ipgrkack
designs with the aim to boosting parking capacityThe
consultancy study will soon be completed. Depsmndn
positive findings from the consultancy study, leaas for trial of
the innovative designs found suitable for Hong Kevnguld be
identified in conjunction with TD.

As regards publicity and public education, HAD leastinued to
broadcast Announcements in the Public Interest (EAPon
television and radio to advise against illegal bieyparking.
About 150 banners have also been put on displagily 2009 at
illegal bicycle parking blackspots to step up thblity. HAD
also published a supplement in the newspaper amaday 2009
to encourage bicycle users to park their bicyctgg@per parking
spaces and to advise against prolonged occupatithre garking
spaces by bicycles or other articles.

The HAD Headquarters has formulated generallajunes for
clearance of illegally parked bicycles in consudtat with
departments concerned. Guidelines on arrangenm@niscycle
clearance at Public Transport Interchanges (“PMsafl)be added
to the general guidelines once they are workedsagt (k) below).

LandsD may consider carrying out small-scaleeamance
operations in conjunction with relevant departmestsh as
FEHD and the Police, as appropriate, on a need.b&&HD will
continue to mount clearance operations on their twremove
abandoned bicycles in an unserviceable state ificpplaces by
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()

(k)

()

drawing on the power of section 9 of the Waste 0Ossp
Ordinance (Cap. 354).

HAD has obtained the Department of Justicefgi@e that section
4A of the Summary Offences Ordinance (Cap. 228)dcprovide

the legal basis for immediate removal of illegadbrked bicycles.
In practice, however, HAD consider it necessargit@ notice to
forewarn the bicycle users/owners concerned ofdidbd bicycle

clearance operations, taking into account propoality and

public expectation.

At the SCDA meeting held in February 2009, aléments
concerned discussed the enforcement responsibiétyd
framework for clearing illegally parked bicyclesRikls. A further
meeting between the Permanent Secretary for Horfarafand
the relevant bureaux and departments was held il 20009.
Following these meetings, TD has agreed to taksdutips relating
to the removal of bicycles illegally parked andsiag obstruction
at PTIs, with support from the relevant departmentssuch
operations. TD has already drawn up and circuldtedjuidelines
and division of duties. It is seeking Secretapy Justice’s
authorisation for delegated authority under secuda@n of the
Summary Offences Ordinance (Cap. 228) (or will adoher
legislation if necessary) for the clearance ofgely parked
bicycles at covered PTls taken over by TD.

The departments concerned have studied the isarefully and
believe that it is neither effective nor practiGld introduce a
deposit scheme at bicycle parking sites. For asiegcheme to
be effective in discouraging prolonged parking la¢ tarking
spaces, a penalty had to be imposed on non-congplyicycle

owners. However, it would be difficult to set atsble level of
deposit that could deter prolonged parking but eatimposing a
disincentive on bicycle owners to use the propekipg sites.

There is currently no legislative backing for ceehting bicycles
that have been parked for a certain prolonged geriolhe

inconvenience of having to make and retrieve a siépmuld also
discourage bicycle users from using the properipgracilities.

Instead of a deposit scheme, the Administrationlevoaise public
awareness on proper utilisation of bicycle parlspgces through
publicity and public education. TD, as the authoritor
designating bicycle parking spaces, would consitisplaying
appropriate notices at bicycle parking sites whprelonged
parking is a constant problem. In addition, HARI&»Os would
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assist in publicity, through its networks with lb@@mmunities
and other channels. For example, HAD has published
supplement in the newspaper am730 to encouragel®iagers to
park their bicycles at proper parking spaces aratliose against
prolonged occupation of the parking spaces by lesyor other
articles.

The Administration will also continue to conducinpoperations
on a need basis to clear abandoned bicycles or atttieles
occupying bicycle parking spaces.

On-street Promotional Activities

(m) The Administration would take suitable and pgwdionate

(n)

(0)

measures to control on-street promotional actiwitie ensure
smooth pedestrian flow and prevent public obstomctiaking into
account the views of the respective DCs.

Since October 2008, FEHD has launched enforcenmeratons
against easy-mount frames in districts upon requésthe
respective DCs. Details apeovided in (n) below.

In October 2008, FEHD launched a pilot sch@m&/anchai and
Yau Tsim Mong districts to seize easy-mount fragheplayed in
public places without permission as evidence ofdffence of
unauthorised display of bills and posters. In Daoer 2008, the
department had presented a paper proposing tgrritole
application of the enforcement strategy to the Led@nel on
Food Safety and Environmental Hygiene, but Panehbta's held
different views. In light of the above, FEHD hasdled to extend
the pilot scheme upon the request of District Cdsntaving
regard to the actual circumstances in differerttidis. As of end
of July 09, eight districts, namely Wanchai, Celntwrad Western,
Southern, Yau Tsim Mong, Kowloon City, Kwun Tongsuen
Wan and Yuen Long have launched the scheme.

Street management is an issue that often \megoldifferent
departments. Taking into account the extent andusness of the
street obstruction as well as the nuisances cauksgEhrtments
concerned would discuss appropriate control measatethe
District Management Committees (“DMCs”) and, where
necessary, conduct joint operations through thedioation of
DMCs. Nonetheless, where the statutpowers to be invoked
and the enforcement agent that could take actiematrin doubt,
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the departments vested with the statutory powersldveake
enforcement action on their own.

(p) FEHD is already adopting the approach as recended by The
Ombudsman in respect of enforcement against unasiio
display of bills and posters using easy-mount frameEHD will
continue to work closely with the DCs and DOs innmbaring the
blackspots and taking enforcement actions, inclyiéxtension of
the pilot scheme upon DC’s request. DOs have a$sisted
FEHD in identifying blackspots and in gauging D&@sws on the
iIssue. From January to June 2009, a total of adkispots were
identified and referred by DOs and DCs (or its salamittees).
The blackspots referred by them were justified gederally
reflected the seriousness of the problem in thestridts. A
number of DOs and/or DCs also supported the exiensi the
pilot scheme to their districts. Their requestsehalready been
acceded to by FEHD.

(q) Before launching the pilot scheme as mentiomedn) above,
FEHD had sent letters to the common “beneficiamnganies”,
urging them to refrain from using easy mount franfes
unauthorised commercial promotion and remindingntled the
possible consequences of doing so. Before taking o
enforcement, FEHD also joined hands with the respge®0 and
DC members and distributed advisory letters to tozes
promoters.

Thus far, the fines imposed by the Court to offeadange from
$70 to $700. To achieve a greater deterrent effectcalcitrant
offenders, FEHD will provide the necessary inforimatto the
Court so that it can consider imposing a heavier 6n them.

334. However, FEHD has grave reservation on themeeendation to
review the Public Health and Municipal Services i@Gadce (Cap. 132)
(“PHMSQO”) for powers to take enforcement action ‘drawking” of
services. The dictionary meaning of “hawking” reféo the selling of
goods in the street. This is also how the termoimmonly used by the
public. The definition of “hawking” in PHMSO, i.&he selling or exposing
for sale of any goods, wares or merchandise, gelprmodelled on the
same. Re-defining the term “hawking” to also comesstreet promotion of
services would appear artificial and rather facted. Indeed, abusive and
illegal occupation of Government land for profithkivag purposes,
including setting up promotional booths, call forn@re fundamental
review of land use and related enforcement workis Goes beyond the
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ambit of FEHD and it is questionable whether thabpegm could or should
be addressed by amending PHMSO.

335.  Although FEHD considers that it would not Eprapriate to

amend the PHMSO to take enforcement action agamstreet ranting by
the services trades, they will take enforcemeninstjgeneral obstruction
caused by on-street promotional activities on treugds of maintaining
public cleanliness and environmental hygiene byvdrg on powers under
section 4A of the Summary Offences Ordinance (238) where possible,
both on FEHD’s own and in joint operations with #aice.
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Government Secretariat - Education Bureau

Case No. DI/180 : Support Services for Students wiit Specific
Learning Difficulties

Background

336.

This was the third of a series of direct itig@agions on support for

students with Specific Learning Difficulties (“SpD It focused on
Education Bureau’s (“EDB”) measures for schoolshi@ public sector to
provide support services to SpLD students.

Administration’s response

337.

EDB has accepted The Ombudsman’s recommendadind has

takenl/is taking the following actions —

(@)

(b)

Effective from the 2009/10 school year, schdwhve to report
their Integrated Education policy, the resourcey tive received
and their support measures for students with spediacational
needs (“SEN”) in their Annual School Report. Sclsaiiould also
spell out more clearly their policy and their sugdor students
with SpLD and other SEN in the school webpage artdéschool
profile. A sample of reporting on support for stats with SEN
for schools’ reference will be incorporated in thdegrated
Education Operation Guide for Schools by late 2008DB

officers will continue to monitor and advise scloaf the
importance and means to enhance openness andaransy in
this regard during regular school visits and anmyaluation as
appropriate;

EDB is taking forward various measures to regpools enhance
parental involvement. EDB will advise and facti#&aschools to
set up a mechanism to enhance communication witena
including identification of students’ SEN, discussi of
appropriate support services to be rendered, pegreporting
and evaluation of the effectiveness of the suppeEmtices through
various channels such as notices, handbook, meatimgjparents’
day etc. Recommendations and guidelines on settmghe
mechanism will be added to the Integrated Educdiperation
Guide for Schools following consultation with schsocand
parents. Moreover, EDB officers are stepping wgrtadvice to
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the Student Support Team of schools during advismiyool
visits, reminding them to involve parents regulanlyhe planning
and review of support measures for students withN.SE
Educational psychologists have formulated planscomduct
district-based and school-based training to enhémeeskills of
school personnel in drawing up a support plan fodents with
SEN and to actively involve parents in the process;

(c) EDB will continue to publicise the availabjlibf the mediation
service through parent leaflets, parent seminard &DB
Webpage. For example, EDB publicised the avaitgbibf
mediation service at the seminars organised foremar of
pre-school children with SEN in June 2009. Infotioraon SEN,
including that of the mediation service, is incldde EDB’s
bi-monthly e-newsletter on special education natmed 7;

(d) EDB will continue to identify schools with newent or systemic
problems through various channels, including regelantacts
with schools by frontline officers in Regional Ea@tion Offices
(“REOs”), school visits, periodic review of the oed of
complaints, school inspections and the monitoringcmanism
under the School Development and Accountabilitynieaork.
Should any schools of concern be identified, RE@@fs will, in
consultation with relevant bureaux or departmemtsligisions,
render targeted support or appropriate intervention

(e) EDB is considering the possibility of introdlug scholarships for
professional training in educational psychologyDBEhas been
liaising with overseas tertiary institutes offeringducation
Psychologist training programme on accepting schbip
holders from Hong Kong. EDB is also exploring thessible
source of funding for setting up the scholarship;

() During EDB’s regular meeting with the teacheducation
institutions on 8 June 2009, among other things,BElmas
appealed to their support for making the trainings&N a core or
basic module in pre-service teacher training pnognas. EDB
will approach the teacher education institutiongh®/end of this
year for the progress in this regard; and

(@) The mid-term review of the five-year teachemfpssional

development framework on integrated education bk
conducted by July 2010. A review plan is beingrfolated.
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Lands Department

Case No. DI/177 : Control of Roadside Banners

Background

338. Lands Department (“LandsD”) manages a schemghé Display

of Roadside Non-Commercial Publicity Materials €éthScheme”).

Government departments, Legislative Council (“Le§Cdembers,

District Councils (*“DCs”), DC Members and certainmprofit making

organisations may put up roadside banners at dasidrspots for display
for specified periods.

339. Under the Scheme, LandsD approves applicatifnosn
organisations for displaying banners case by caaeh for about two
months. In contrast, LegCo and DC Members areatéal spots for the
entire tenure of their office and their bannersrartesubject to prior vetting
by LandsD. The number of designated spots tothi821. LandsD has
published Guidelines for the Scheme, which goventer alia, the
approved contents of banners.

Administration’s response

340. LandsD has generally accepted The Ombudsman’s
recommendations. It has reviewed the Scheme arghsthe legal advice

of the Department of Justice (“DoJ”) regarding legsues arising from the
recommendations. At present, LandsD is considehagnatter further in

the light of the advice received from DoJ. Landsid then circulate the
findings to the relevant bureaux or departments.
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Leisure and Cultural Services Department

Case No. DI/186 : Free Admission Scheme for Leisufeacilities from
July to September 2008

Background

341. The Scheme was announced by the Chief Executivhis
2007-08 Policy Address to highlight the 2008 Begjj@lympic Games as a
main theme in promoting national education and eraging community
sports. It had over 3 million sessions availableffee use at 150 venues
and attracted some 12.8 million attendances. Thededed over 7.62
million to swimming pools and more than 5 millianland-based facilities.
Almost all facilities registered increase in usaggnpared to the same
period in 2007.

342. Since the launch of the Scheme, LCSD receaivatplaints which
were related to difficulty in booking, lack of sgteard against abuse and
wastage from no-show and congestion in on-line apk The
Ombudsman received 33 complaints on similar issureb received 23
public submissions for the direct investigationogtlof them offered views
similar to those expressed in complaints but severe in praise of the
Scheme for taking care of the needs of the leskaffeih the community
and encouraging people to exercise more. LCSDvwed®0 submissions
in praise of the Scheme from different channels.

Administrations’ response

343. LCSD has accepted all of the Ombudsman’s rewmdations.
LCSD has reviewed the Free Admission Scheme, exagiihe views and
suggestions raised by different parties in the camity and considering
ways to improve their arrangements. When planfangimilar initiatives

in future, LCSD will —

(a) carefully balance the interests of both reguisers of LCSD
facilities and free admission beneficiaries;

(b) enhance flexibility in both planning and exgcn of publicity
arrangement for timely and effective announcemémhanges,
interim measures and special arrangements;

(c) continue to build in effective and proactivechanism for close
monitoring of implementation right from the outset;
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(d)

(€)

(f)

(9)

(h)

(1)

continue the provision of a standard applaatiform for
cancellation of bookings during normal operationd afnee
admission schemes, and this form can be downlo&dedthe
LCSD website;

take necessary measures to appeal to thecdoblresponsible
use of public facilities;

consider instituting safeguards for detectinggterring and
preventing abuse in conducting the feasibility gtddr the
enhancement of Leisure Link System. The feasybdiudy is
being conducted and is expected to be completeshtyf 2009;

continue to keep a watching brief on the comumaé booking
services at a charge;

continue to analyse the data on usage ofitiasiland booking
channels and consider devising further incentivesnihance the
use of under-utilised facilities; and

continue to examine ways to maximize the u$eegreation
facilities. LCSD has already introduced the “Ftése Scheme”
which allows schools, National Sports Associatiobsstrict
Sports  Associations and  subvented non-government
organisations to apply for free use of some lowsage recreation
facilities from opening time up to 5 p.m. from Maydto Friday
(except public holidays) throughout the year agdasin the
months of July and August. LCSD will continue wiitieir efforts

on this front.
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Social Welfare Department

Case No. DI/175 : Prevention of Abuse of Special @nts under the
Comprehensive Social Security Assistance (“CSSA”)cBeme

Background

344. The Comprehensive Social Security Assistant@S3A”)
Scheme is meant to be a safety net for peoplennige hardship. On top
of standard rates to cover basic needs, specialsyaae issued for specific
needs.

345. Standard special grants cover five categofiegpenses: housing
and related grants, family grants, medical and biitetion grants, child

care grants and school grants. Discretionary apegiants enable
recipients to avoid such exceptional hardship asdbessness, family
breakdown and lives at risk.

346. Cases examined by The Ombudsman indicatedalSa&Ifare
Department’s (“SWD”) haphazard processing of agpions for special
grants, which would unfairly drain resources meathelp those in genuine
hardship.

Administration’s response

347. SWD generally welcomes the recommendations Toke
Ombudsman.

348. As pointed out by The Ombudsman, SWD has puplace
mechanisms in respect of procedures for procesgiplications for special
grants, eligibility criteria for approving thesepdipations and prevention
of abuse. These aspects are considered satisfactgeneral. SWD is
happy to accept the recommendations of The Ombudsmsirengthen the
processing and approval of special grants.

349. SWD agrees that its staff should be cautiou$ prudent in
conducting verifications and approving special ¢ggarsome cases studied
by The Ombudsman reflect that there is room fothferr improvement.
SWD has taken the follow-up actions as follows —

(a) To further strengthen the message to the @pybB in respect of
their obligation to provide full and truthful inforation and report
any changes in circumstances, as well as the degakequences of

- 107 -



(b)

()

(d)

(€)

failing to do so, the existing wording of the rexm in the
“Notification of Successful Application” and “Noidation of
Revision of Assistance”, which are issued to thpliapnt after
assessment and re-assessment of assistance resdpehbas been
revised to read as follows:

“Reminder

The information provided by the applicant or his/he
guardian/appointee must be true, correct and cdampl¥ou are
reminded that it is an offence for any person taaiob
property/pecuniary advantage/benefits by deceptiotin a view
to gaining for himself/herself or another or witient to cause loss
to another to procure deposit entry to a bank atdoydeception.
An applicant or his/her guardian/appointee who kingly or
wilfully provides false statement or withholds anyormation in
order to obtain assistance by deception or intaatip fails to
report changes in information previously providedichh may
cause a reduction of the amount of assistance fmyab
disqualification for CSSA may be liable to prosécmtfor an
offence under the Theft Ordinance. Furthermore, @rerpaid
assistance must be refunded to the Department.”

SWD’s present arrangements have provided fificeos of
appropriate ranks to approve standard and diso@atyospecial
grants.

While SWD'’s social security field unit staffeaall along required
to verify the authenticity of all documents proddcby the

applicant, make clarifications with the suppliercase of doubt
and conduct further investigation by home visit véheecessary,
SWD has further reminded their frontline staff tarefully

conduct verification of the supporting documentsl aonduct
home visit where there is doubt.

As a revised arrangement, the special gracbt@r the cost of
spectacles should normally be approved by the Aizing
Officer to cover the cost of only one pair of spetts within 24
months.

In exceptional circumstances where more thae pair of
spectacles is required within 24 months with acaept
justifications (e.g. visual problems as certifieddye doctors or
optometrists), the case should be put up withj@gifications to
the Senior Social Security Officers (District) faynsideration.
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(f)

(9)

(h)

(1)

()

(k)

()

As a revised arrangement, a maximum amounttlier special
grant to cover the cost of spectacles has beeat $800.

In exceptional circumstances where a higheyarhof the special
grant is required, the case should be submittech viuil
justifications to the Senior Social Security Offie€District) for
consideration.

A time frame of three months from the datepproval has been
set for their social security field unit staff tongluct verification
of the actual expenses incurred for cases wheranagvpayment
of the dental grant has been arranged.

If it is found that a recipient fails to at@mental treatment, the
overpaid dental grant should be recovered in &t

() no further applications for dental grant shtblé approved if
the recipient cannot provide satisfactory explamti
regardless of whether or not the overpaid dentahtghas
been fully recovered; and

(i) further applications for dental grant can d&@proved if the
recipient can provide satisfactory explanation.(pagtpone
to receive dental treatment due to poor health itiong,
subject to agreement on repayment plan for theandsg
grant.

Social security field unit staff have been &se\ to arrange direct
cheque payment to the service provider in doulithdes (e.g.
having past record of failing to attend dental tment after

receiving dental grant).

While there are already clear guidelines oe #pproval of
discretionary special grants, SWD has remindedatbgroving
officers to exercise their discretionary power gags prudently
and sparingly.

SWD'’s current practices of reminding the reeis that they are
responsible for the safe custody of their own morand
considering the offer of assistance-in-kind for esasnvolving
repeated loss of cash are in line with The Ombud&sna
recommendations.
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350. SWD has reservation on The Ombudsman’s recowhaten
regarding the suggestion of recovering repeatddislaf loss of cash by
deduction from future CSSA payments. In pringi@&SA aims to help
the recipients to meet their “pbasic” needs. The bOdsman’s
recommendation would invite complaints and criticithat the resulting
CSSA payments would not be adequate to addressieesils. In practice,
the proposed loan arrangement may also be subjetiuses for justifying
the claims of cash loss or legitimising negligemecethe loss of cash.
Instead, SWD has tightened the approval of spgcaait to recipients who
claim to have lost cash, as follows —

Eligibility requirements

(@) The loss has been reported to the police;

(b) Other sources of support (e.g. recipient’'s @amings) have been
exhausted; and

(c) Free meals provided by NGOs and assistan&ah-are not
available or considered inappropriate.

Number of claims and amount of the special grant

(d) Normally, a special grant can only be approwethake good the
loss of cash once within 24 months;

(e) Only the amount necessary to cover the basds (i.e. standard
rates) for the period from the date of loss of dasiie end of the
payment month plus the monthly expenses (e.g. sehfol fee,
etc.) not yet paid by the recipient, or the amooihtash lost,
whichever is the less, should be approved; and

() For cases where the recipient reports lossash for more than
once within 24 months, if the recipient has genuiaedship, the
case should be brought up to the District Socialf&e Officer
for consideration of enlisting assistance of appate service
unit(s) for issuing trust funds, arranging soci@rvi&ces or
mobilising community resources to meet the recifsameeds.
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